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INTRODUCTION
187

CAN nothing be clone to cut out this cancer from the souls
of men?" This was the question posed by a distinguished

High Court Judge after he had dealt with a number of cases
io6 involving homosexuality, and in one form or another it is a

question which is being asked constantly by those who are
brought into direct contact with the problem. At the Bucking
hamshire Assizes in January, 1955, Mr. Justice Stable summed
up this grave concern in the following terms:

Z09 :

"Wherever I go I find the same ugly story. I don't know what is
; happening to this nadon. The percentage of cases of this class which
[ we have to try today is absoluiely terrifying. If this evil is allowed

215P to spread, it will corrupt the men of the nation."

Theexperience of these two learned Judges is, therecan be no
doubt, shared by most, if notalJ, other occupants of the Judicial
Bench, and there is no escaping the fact that here is a serious
social problem the potential eviJ conscqucnccs orwhich cannot
safely be ignored. Yet, it bristles with difficulties, not tlie least of
which is that the general public is so iJJ-informcd on the subject.
There are those, for instance, who, out of hand, would condemn
all offenders against the accepted moral code, while others, equally
irresponsible, would condone conduct which obviously demands
social or penal sanctions.

The purpose of this book is to set out quite objectivjcly all
relevant factors affecting the problem, bearing in mind tlia:t there
arctwo parties to be considered—society and the individual, each
^ving inherent rights which have to be safeguarded. In any
society, in the last resort, the interests of the community as a
whole are superior to those of the individual, but where a demo
cratic way of life has been firmly established, the rights of the
individual to live his life as he pleases are greater-than under
other forms of government. Nevertheless, if the stability and
well-being of society is endangered, there comes a point when
Bociety is justified in saying to the individual—so far and no
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Vm INTRODUCTION

further. In the British system of jurisprudence, society and the
individual generally know reasonably well where they stand in
relation to each other, but this is by no means the ca.«5c when it
comes to matters afTccting the problems of sex, and particularly
of homosexuality. At what point, if any, has society the right to
interfere with the sex life of an individual?

We begin our survey with a summary of the law as it stands
in Great Britain today; one ofits most ^sturbing features is not
only the wide variation of punishment for what appears to be
virtually the same type of offcnce, but the almost total lack of
measures designed to help cure the culprit from committing,
further offcnces. To send a person to prison may serve to salve
the uncertain conscience of society, but tliis does not begin to
get to the heart of the problem. In certain quarters it has been
proposed that consent after a certain age should make legal an
act which would otherwise be unlawful. Is this really any sort of
a solution? If homosexual practices are wrong, at say twenty, are
they not equally so at twenty-one? Such a changein the law begs
the whole moral issues, one which must be thought out carefully
or there would be the danger that it may have the effect of giving
a legal car/e blanche to all types of offenders. It may be that with a
full knowledge of the facts, society will decide that the present
law calls for modification in regard, at any rate, to the practices
of adult males in private, but even this has its dangers. The plea
of an 'irresistible impulse' is often given as a defence in the law
courts, and the issues which this raises arc discussed in sections
of the book.

Few persons have had a wider experience of public life than
the Rt. Hon. the Viscount Hailsham, not only as a member of
both Houses of Parliament, but also as a distinguished advocate
at the Bar. Whereas he recognises a natural repugnance in a
civilised society to interfere with the sexual habits of its adult
'members, he is impelled to the conclusion that there are potential
anti-social consequences arising from homosexuality which justify
social and penal sanctions. By the very nature of its proseltysing
tendencies, especially among the young, he is satisfied that this,
at least, is a danger against which society is entitled to defend
itself, even at the expense of the freedom of the individual. He
argues that it is virtually impossible to confine the activities of
adult homosexuals to the privacy of their own environment for,
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exceptin rare instances, there is no permancncy about the associa
tion of male with male—all the time there is an urge to seek for
•youth. He deals, too, with other by-products of the problemj
l^uch as blackmail, the break-up offamily life, the 'closed shop*
and so on.

In presenting the problem of homosexuality in relation to
Christian morals. Dr. Bailey is insistent that this is but part of the
wider issue of sexual immorality as a whole. He suggests that by
treating the homosexual in isolation, society has tried to relieve
its sense ofgeneral guilt by using him as a convenient scapegoatJ
Hence, he contends, attempts to suppress such practices by law
may be little more than efforts to aire symptoms while neglecting
the disease itself—a disease which should be viewed in the light
of a growing laxity in moral standards as a whole. I-Iis scholarly
survey of the history of society's reaction to homose:suality from
earliest times forms a most valuable background to a study of the
problem. We should know how and why a certain attitude has
developed before we can assess with any degree of certainty the
validity of our present reactions, whether as a society or as
individuals.

In Part Two of our survey. Dr. Neustatter presents a detailed
analysis of the medical aspects of both male and female homo
sexuality, and of particular value, especially to the layman, is his
clear explanation of both the causes and types of homosexual
practices. Without such knowledge it is dangerous to generalise,
or, indeed, to attempt to apply a single standard of moral or
penal sanctions. He is not directly concerned, any more than the
lawyer, with the decision of society to impose penal sanctions,
but as a medical man with a wide experience of the problem he is

1 vitallyconcerned with the effects of such decisions, He is satisfied
that prisons as at present administered, tend to aggravate the
disease and its ill effects, but he does not shirk the fact that for
certain offences there is no alternative to some form of punish-

^fliiient. The important question, however, is the form which such
|h *jpunishment should take in the interests of both society and the

individual, and his authoritative section on treatment and
prevention places the matter in its proper perspective.

The problem of homosexuality, however, is not confined to
ji '̂ftny one country. In varying degrees it occurs everywhere, and
s '̂f^ttitudes towards it diverge widely; the type of sanctions applied
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X INTRODUCTION

also differ considerably. On exanunation, however, we found
that there was little available material on which to draw for com
parisons, and the contribution by Mr. Hammclmann, the result
of considerable original research, is, we believe, the first com
parative survey to be published. For reasons which he explains,
this docs not purport to be complete, but it is sufHciently wide in
its scope to present a picture of conditions and attitudes in a
number of countries in Europe, with a brief note on the situation
in the United Statesof America. As Mr. Hammelmannsays, since
the liberty of a large number of human beings is at stake, it is our
duty to examine, again and again, not only our own system, but
those of other countries. A number of interesting experiments
are being undertaken, among the most important of wtdch arc to
be found in Scandinavia, in particular, in Sweden, and these arc
dealt with at some length in this survey.

During 195} antl 1954, considerable publicity was given to the
problem of homosexuality in Great Britain by the appearance in
the Courts of a number of persons of social prominence. This,
together with rising statistics of sexual offences, led to debates in
both the House of Lords and the House of Commons. The views
expressed in these two debates represent not only a cross-section
of opinion in all walks of hfe, but they help to demonstrate the
complex nature of the problem. We have, therefore, included, as
an Appendix, abstracts from tlie speeches made on these two
occasions, and in this we have had the co-operation of all
members conccrned.

We are also glad, with the permission of the British Medical
Association, to include as a further Appendix some extracts from
the Report of the Joint Committee on Psychiatry and the Law
appointed by the liridsh Medical Association and the Magistrates*
Association. This Report serves to emphasise the importance
which, in his contribution, Dr. Neustatter places on the need to
know the exact nature of the offence—it is, in fact, another plea
to avoid generalisations based on inadequate knowledge. '

Statistical data on this, as so many other social problems, have
been found inadequate to justify the drawing of definite con
clusions. Global figures can be very misleading unless they can
be broken down to provide further details. In the statistical
section an attempt has been made to do something like this and,
although we would not pretend that it is exhaustive, a consider-
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able amount of original research has revealed valuable informa
tion which was not apparent in the ofltcial figures as published
and quoted in both Houses of Parliament. It is obvious, how
ever, that a great deal more needs to be done before the true
significance of the available statistics can be assessed. We want
to know more about the social environment of offenders—their
class, occupation and home conditions. Wc want to kno^^
whe^er a suddenincrease in the number of offenders appearing
in court is due to an actual increasein homosexuality or the result
of special police action. We want to know how many are first
offenders, and, if sent to prison, what proportion return again to
the Courts. And so we could go on listing the type of question
which really scientific statistics should answer.

TWs, then, is the structure of a work which we believe is the
most comprehensive attempt yet made to present this very
difficuit problem in all its aspects.

Although each contributor has been left entirely free to express
his own views, editorially we arc entitled to ask whether tWs
thing is a -cancer of the soul', a 'twist in the mind*, a 'bodily
affliction', or a commixture of them all, perhaps acting and re
acting on one another. Whatever it may be, there can be no
question about the potential evil, in varying degrees, resulting
from the practices associated with homosexuality. This applies
not only to theperverted, but, andthis isbyno means thesmallest
part ofthe mischief, to those who become thevictims—the guilty
planting corruption in the innocent. It has to be borne in mind
that the number of prosecutions bears no indication at all to the
volume of the cases that go undetected, or to the extent to which
unnatural practices are carriedon in private.

Sixty years ago, tuberculosis—'consumption' as it was then
called—was a thing unmentionable. It was looked upon as a
scourge—it was even impiously described as *a visitation of
God'—about which nothing could be done. Happily, medical
science did not accept that view; it tore offthe mask, and people
talked about it freely. Intensive research and experiments were
conducted, with what good results are now plainly manifest. It
is no longer regarded as incurable—far, very far, from it. So,
too, with cancer of the body. Until quite recently that dread
disease was spoken of with bated breath. Although this by no
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means unnatural attitude has not yet disappeared, in many lands
vast sums of money arc being spent, and briUiant brains arc at
work upon the causc and cure of the accursed affliction.

Homosexuality is no new phenomenon, but it is stillnot openly
discussed. Is it not time that it was brought into the light of day
for investigation with aview to its eradication? Or, in^e words
of Mr. Justice Stable, is the evil to spread with ever-widening
corruption?

Are thosewhoindulge in thesecorroding practices to be pitied
as the victims of a disease or punished as criminals who have
broken both the legal and moral codes of law? Most people who
have considered theproblem will, perhaps, find some difTiculty in
answering the question. An indication of the varying attitudes
adopted in suchcases can be illustrated in this way:

At one Assize a man had pleaded guilty to a charge involving
homosexuality. The Judge told him that he was "a pestilenti^
person", and sent him to prison for ten years. A little later, at
another Assize, the Judge said: "This seems to be a pathological
case,"and put the manon probationfor three years, one require
ment of the order being that the offender should reside at a stated
hospital for twelve months. In essence, the two crimes were
similar, but with these differences—in the former case the man
had had a previous conviction for the same sort of thing, and
there were eleven boys involved, while in the other case the man
had what is called 'a dean record', and only two boys were
involved.

The aim of this book, then, is to examine the problem and to
focus public attention upon its gravity. It is exploratory and
does not presume to lay down any definite line of action. The
reader willdoubdess find that some of the views expressed by the
contributors appear to be in conflict, and this is inevitable when
the problem is viewed from so many different angles. Upon one
thing, however, allareagreed,and this agreementmust be shared
by aU who have given attention to the matter: in one way or
another, perhaps in several ways, this problem must be faced
openly and realistically.

J.T.R.
H.V.U.

PART OlSTE
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HOMOSEXUALITY AND THE LAW

Formerly, the term 'homosexuality' was used to denote
one gross, unnatural offcnce—that of sodomy. It was des

cribed in an ancient statute as the "abominable crimc not to be
mentioned among Christians".

A comment, perhaps somewhat trite, upon that phrase would
be that if it was not to be so mentioned, how could a man charged
with the offence be brought to trial and be tried at all, especially
when it is remembered that when the phrase—which amounted
to an edict—was fashioned, the administration of justice was in
the hands not only of Christians, but of ecclesiastics? Trial by
dumb-show has never formed part of our judicial systcml
./fPrior to an Act passed in the reign of HenryVIII in 1555. this

!homosexual practice, though regardetl by law writers as a crime,
was, in fact, treated as vice or sin, and as such, punishable by
ecclesiastical sanctions.

By that Act, the offence was made punishable by death, and it
10 remained until the coming into force of the Offenccs Against
The Person Act, 1861, which made the maximum punishment
imprisonment for life, witha minimum punishment of ten years*
penal servitude. The latter was abolished by the Penal Servitude
Act, 1891. The maximum remains to this day.

In spite of considerable research, I have been unable to come
across a recorded instance of the extreme penalty of death or of
life imprisonment having been inflicted—but, of course, it well
mighthave happened.

In coursc of time, that limited connotation of the term becamc
enlarged until today it commonly embraces other practices of
indecency of less gravity than that of sodomy. It is now used in
a more comprehensive sense.

Forexample, gross indcccncy between male persons isgenerally
regarded as the conductof homosexuals.

In view of the considerable controversy that has taken place

n
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4 THBY STAND APART

over the section of the Crimmal LawAmendment Act, 1885, that
deals with this matter, it may be useful to set out its provisions;

^ "Any male person who, in public or private, commits, or is a
party to the commission of, or procures or attempts to procure the
commission by any male person of, any act of gross indecency with
another male person, shall be guilty of a misdemeanour, and being
convicted thereof, shall be liable, at the discretion of the Court, to
beimprisoned for any term not exceeding twoyears." (Section ii.)

There isanother form of sexual offence nowregarded ascoming
within the ambit of homosexuality—that is, an indecent assault
upon a maleperson. The Offenccs Against The PersonAct, 1861,
provides that a person convicted of this offence shall be liable to
a term ofimprisonment not exceeding ten years. And theCriminal
Law Amendment Act, T922, makes consent in the case of a male
person under the age of sixteen years no defence in such a case.

The full offence of sodomy is comparatively rarely alleged. It
is with the other forms of indecency that the Courts arc mostly
occupied. And, whatever be the cause—and with that aspect of
the grave problem I am not here concerned—there has in recent '
years been a very disturbing increase in the number of charges in
these groups brought before the Courts.
' Unnatural offences of the gravest kind—sodomy and bestiality

—increased from 134 in 1958 to 670 in 1952. 'ITic number of
attempts to commit unnatural offences, including indecent assaults,
increased from 822 to 3,087. The offences of gross indecency
increased from 320 to i ,686.

r-. After a long experience on the Bench, in the course of which
I have had to deal with a great number of such cases, I think I am •
voicing the opinion of all occupants of the Bench who ire con
fronted with the problem whenI saythat, more than in anyother
criminal cases, the problem of what punishment to inflict,or what •
course to adopt other than a sentence of imprisonment, is a >

•source of acute anxiety.
Perhaps I can illustrate this anxiety by citing one case with '

which I had to deal not very long ago. A clergyman pleaded
guilty to severalcharges in which three young boyswere involved.
He was an abject picture of misery as he stood in the dock. His .
counsel made an eloquent plea on his behalf. The Bishop of the

HOMOSEXUALmr AND THE LAW J

defendant's diocese and other distinguished persons from his
parish, were called to testify to his exemplary character. He had
worked hard in the district, always engaging himself in all sorts
of social and other good works. Medical evidence was given by
two eminent psychiatrists whom he had consxilted—being aware
of his sexual tendencies and being anxious to correct them. In
his extreme anguish he was not content to leave it to his counsel
and the witnesses he called. With tears streaming down his face,
and his whole being convulsed with fear and shame, he said:
"With prayer, fasting and penance I have, by God's help, sought
to kill this monster, but it overcame me." And much else. I am
sure the man spoke the truth. ,

What was to be done in such a case? On his own admission,
he was liable to this type of sexual misbehaviour, withthe possible
corruption of many more boys; and the psychiatrists could only
speak hopefully, but, of course, with no degree of certainty. Was
he to be put on probation or given a conditional discharge? Or
was a prison sentence the right thing to visit upon tliis penitent
offender? If a lement course were taken, would other homo
sexuals, reading of the case, be encouraged in their evil pursuits,
ot would they be discouraged if a stern prison sentence were
inflicted? Should the other forms of punishment that wouJd
ensue—social degradation, a wrecked career, and other automatic
consequences of a kindred kind—be taken into account in assess
ing the penalty to be imposed? Should the vindication of an out
raged society outweigh the consideration of the reclamation of
the defendant, or could justice and reform bewelded together in
someshape or form? Whateffect would a prison sentence—with
the defendant spending, perhaps, sixteen or eighteen hoursin the
solitary confinementof his cell—haveupon the man? These were,
and always arc, some of the elements that have to be considered
in these bafRingcases. A consideration of all these matters left no
suitable alternative to a prison sentence.

I once discussed the question of punishment with a very dis
tinguished and admirable Judge, Lord Chief Justice Hewart. He
said this;

"In civil actions the question of liability is often free from
difficulty; it is the assessment of damages that I often fmd hard.
Similarly, in criminal cases, to determine whether or not an accused
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person is guilty is comparatively easy; it is the fixing ofthe appro
priate sentence that frequently gives me anxiety—often acute
anxiety. There is only one crime that is free of this feature—that
IS murder. For that the law proscribes but one sentence, and the
Judge has no discretion in the matter."

The question often asked—I have myself taken part in private
discussions among those who arc charged with the duty of trying
homosexual cases—is this: Except in unusual circumstances,
where there are mitigating circumstances, is a sentence of im
prisonment the appropriate penalty toimpose? There are, I know,
many who arc so revolted by such cases that, looking upon the
offenders as filthy pariahs, would adopt no cJther course. There is
another body of opinion that regards such apunishment as quite
unsuitable—and for a variety of reasons.

On April 28th, I9J4, an interesting and instructive debate on
homosexuality took place in the House of Commons. In the
course of it SirRobert Boothby said this;

.. But to send confirmed adult homosexuals to prison for long
^ntenccs is, in my opinion, not only dangerous, but nudness. As
Dr. Stanley Jones wrote, three or four years ago in the British
Medical Journal:

'It is as futile from the point ofview of treatment as to hope
to rehabilitate a chronic alcoholic by giving him occupational
therapy in a brewery,'

^ Our prisons are today, in their overcrowded condition, factories
I for the manufacture of homosexuality. Anybody who knows any

thing about them will confirm this. It is absolute madness to send
these people to our ordinary overcrowded prisons, and put them
quite frequently in a ccll with others, and even in a dormitory
together. Everybody who knows what happens in our prisons wiU
realise the effect on ordinary criminals, and that the thing spreads.
I cannot believe that this is the right way to handle the problem."

Another Honourable Member, Mr. Desmond Donnelly, ex
pressed his view on this aspect of the problem in this way:

V The next point is the obviously serious matter that if we are to
\ treat people for this sort ofoffence, prison is the very worst way in f
\which to treat them. I beUeve it only makes the situation much

HOMOSEXUALITY AND THE LAW j
worse. Sensitive people are taken there and placed with criminals
guilty of a completely different crimc against society—if one is to
call this a crime against society. And this action by itself creatcs an
additional social problem, because people who would not otherwise
come into contact with homosexuality are thus indoctrinated.

Homosexuals who gothere arc brought into contact with normal
criminals against society and are indoctrinated with their kind of
criminal life. We arc notfacing the problem created by the fact that
we arc pushing people into gaols, and up to now crowded gaols,
and in circumstances which go a long way towards making the
whole thing worse."

Those unequivocal views—coming as they do from such dis
tinguished sources—will, I am sure, have received, and will con
tinue to receive the earnest consideration of those concerned to
find adequate ways and means for dealing with the perplexing
problem. They represent a very large and representative volume
of publicopinion—inso far as I havebeen ableto assess it. I have
read many speeches and read a great many articles upon similar
lines. But most of them, ifnot all of them, have one thing in
-ommon—and it is thecore andkernel ofthematter—they fail to
ndicate, or even to suggest, an alternative.

Mr. Justice Finnemorc, at Devon Assizes—in sentencing a
man aged 30 to three years' imprisonment for offences involving
homosexuality, made a suggestion for dealing with this type of
offender apart from sending convicted homosexuals to 'ordinary
prisons'. He said:

"It is obvious that no boy is safe with him. What one wants is
some place other than prison where men of the kind who cannot
control themselves can be looked after under reasonable conditions
with useful work to do. I was thinking of somewhere—it docs not
exist so far as I know—where a man ofthis kind could be put under
very different conditions from prison, but safe conditions. What
we want is one prison especially set aside to deal with these eases."
{The Times, November jrd, 1954O

This serves as another illustration of the anxiety felt by occu
pants of the Bench as to tlie proper punishment for this type of
offender. It woul(^eem that a natural inference to be drawn
from the leamed^udge's remarks is that an ordinary prison
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8 THEY STAND APART

sentence in such eases is inappropriat^. But he was left with no
alternative. I am not going to be so presumptuous as to cxprcsj
any personal opinion on the course he suggested. I can,however,
record the views I have gathered from conversations upon the
proposal I havehad(at separate times) with three senior probation
ofTicers and a high-ranking policc officer, who for many years has
been concerncd with the investigation of vicc of various kindsin
dificrent parts of London.

The immediate response of all of them was the same in one,
and an important, respect. It was that the last place to whidi
homosexuals ouglit to be sent is one in which they would be ia
constant association with fellow-homosexuals. It is out of con
sonancewith modern conceptions of punishment for offences that
the ofTender should be kept in solitary confinement; and if homo
sexuals were segregated and brought together, they would live in
an 'atmosphere' congenial to their temperaments in which the
element ofpunishment or of reform would be entirely absent^
. One probation ofTiccr put it in tlus way: "Why should sudi

men pray 'lead us not into temptation' if the State pushes them
head first into it?" Another of them said: "By such means the
thing they most desire would be brought to them on a plate.
Prisoners—whatever be the tj'pe of prison, and the tendency
these days is greater freedom and less confinement as indicated by
the provision of more prisons-without-bars—'-woulcl necessarily
associate, and it is not dilllcult to imagine how these men would
conduct themselves when in the presence of like-minded people,
andwith ample opportunity to indulge theirnasty practices. Even
if oflicers could be found to man such a prison, they certainly
could not have all the men under their supervision every minute
day and night."

The police officer held similar views, and added this: "I have
known men so dominated with these homosexual impulses that
they would, I am quite sure, commit an offence for liic express
purpose of being sent to such a place. A life sentence to be
served there would to them be a paradise."

Of course, these men of wide experience in such matters might
be wrong and the learned Judge right—^but it isclearly a proposal
that should receive consideration.

That same police olficer, in discussing with me the affinity
among these men and their fondness for one another's company

HOMOSEXUALITY AND THE LAW 9

raised what he described as a 'mystery* which he cannot under
stand, and which, so far as I know, no psychiatrist has even
attempted to explain. It is how 'like attracts like'. It seems that
a certain London station is a hunting ground for the 'homos' as
this officer called them. He said tliat on many occasions he has
kept a known offender under observation there. And, mingling
with the crowd, he spots with unerring effect a person having
similar tendencies to his own. Never once, the officer told me,
has he known such a man meet with a rebuff. These men appear
to havean uncanny sense or instinct in their quest.

On one occasion I had a significant case of tliis sort. Two men
had both pleaded guilty to acts of gross indecency. One of them
was totally blind, and neither had met the other before. They
entered a certain public place reserved for men. They stood next
to each other, and within a very short time they were observed,
by a police officer who happened to be there, engaging indisgust
ing practices. And the most remarkable thing about it was that
it was the blind man who made the first advances to the other
who made an immediate response. It was not, therefore, the^
appearance of the other that attracted the attentions of the blind
man. I state tlie fact—and can offer no explanation, but indicate
that this deep-rooted tendency in certain men is a many-sided
problem that touches the very roots of human construction and
habits.

The prosecution in that case was under Section II of the
Criminal Law Amendment Act, 1885, previously quoted on
page 4, and it is under this section that many cases that have
attracted widespread notice and interest have arisen. A greatdeal
has been said about the circumstances under which that section
was introduced and passed into law—the objection to it being the
inclusion of the words *OR PRIVATE'.

Until that Act came into force—on January ist, 1886—the law
had made no provision against indecencies committed in private
between adult male persons. Previous Acts took cognisance of
conduct offending against public decency and likely to lead to the
corruption of young persons.

When the Bill was introduced it was entitled:

•' "A Bill to makefurther provisionfor the protection ofn'omen andffrls^
the suppression ofbrothels^ andotherpurposes"
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It was introduced and passed all its stages in the House of
Lords. It was given an unopposed second reading in the
Commons and committed to a Committee of the whole House
—which, of course, meant thatit stayed 'on the floor' instead of
being referred to a committee for detailed examination.

In that stage, in the early hours of the morning, the famom
Henry Labouchere introduced a clause which became the much-
criticised Section II. AMember raised the point as to whether it
was in order for a Member to move an amendment which dealt
with a totally different class ofoffence from those contemplated
by the Bill to which the House had given a second reading. The
Speaker having ruled that anything could be introduced by leave
of the House, tlie amendment was adopted without any
opposition.

So great an authority as Sir Travers Humphreys (formerly a
distinguished High Court Judge) inanintroduction to The Trials
of Oscar Wilde said that:

"It is doubtful whether the House fully appreciated that the word$
in public or private* in the new clause had completely altered the

law."

Many other writers have expressed a similar view and have
that the clause was rushed through the House at

2.30 a.m. with but a handful of Members being present, and that
the operation was completed, so to speak, 'while nobody was
looking'.

Is this the case? With respect tothose who have expressed that
view, have they overlooked the fact that tlie clause was acceptcd
by the Minister in charge on behalf of the Government? If
upon subsequent reOection (and surely the Law Officers would ^
have been consulted) the Government thought that it had been
trapped by Labouchere, the Bill could have been re-committcd

for further consideration by the House in committee (this was
not done); instead, there was a third reading, and aconsideration
of the amendment by the Lords.

But whether there is anything in this suggestion that the clause L
went through by a side-wind or not, the fact remains that it has •
been in operation for about 69 years and, although numerous law
reform Acts—notably the Criminal Justice Act, 1948—have been

m-
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passed in that time, no proposal has ever been made to incor
porate in any one of them a dause to amend Section II of the Act
of 1885.

That fact, however, is no reason in itself why the section should
be retained, and there is, without doubt, a considerable volume
of informed public opinion in favour of the repeal of that part of
that Act which deals with the commission of certain offcnces *in
private' subject, of course, to suitable safeguards.

That issue was crystallised by Earl Jowitt (a former Lord
Chancellor) in a debate in the House of Lords on May 19th, 19J4.
He said:

"Never let us make the mistake of thinking that we should attempt
to make the area covcrcd by our criminal law cocxtcnsivc with the
area covered by the moral law. For instance, take the case of
adultery, which I think is a great evil in this country today. No one
would suggest that we should once again make adultery a criminal
offence. (Adultery was formerly punishable by death.) It is not
that we desire to condone or support adultery or anything of that
sort: it is just that wc realise that the criminal law and the moral
law arc two wholly different concepts, and we must not confuse one
with the other ... a Committee ... who will consider afresh whether

or not it is desirable that homosexual acts committed in private »
between adult people should or should not continue to be within
the purview of the criminal law. I express no opinion about it. I
merely say that it is a matter which merits most careful inquiry."

In the same debate, the Lord Bishop of Southwell, speaking, of
course, from the social and religious point of view, dealt with
that aspect of the same problem. He said:

y "There are many sins of which, clearly, the law cannot take
cognisance: it is impossible to send a man to prison for unclean
thoughts, for, envy, for hatred, for malice or for uncharitableness.
On the other hand, there may be things for which a man may be
sent to prison which arc not in any real sense sins at all. I venture
to think that, without any suggestion of condoning these offences,
we have to ask ourselves seriously whether making this particular
kind of wrong-doing a crime may not be only aggravating the total
problem. And, in the present state of public opinion, we are on
very dangerous ground there, because one of the results of the
immense volume of social legislation in recent years is that the
popular mind tends to equate right and wrong with legal and illegal.
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'The law does not forbid it, so it is all right.' It would be most
disastrous jfit could ever be said: 'You see, after aU, there never
yns any harm in it, for the Government have now said that it is not
lUe^pl any longer, and even the Church seems to think it is all right

On the other hand, I think it is avery big question whether the
moral welfare of soclcty is rightly served by making this particuUr
kind of sexual offence a matter of criminal procedure. . . . From
such knowledge as I have of actual cases, I should say that there is
little to suggest that a prison sentence succeeds in reformine an
ofiender." ®

Those weighty and pertinent considerations prompt one to ask
.-^without, I suppose, ever getting an answer that would com
mand general assent—how, ifat all, can adividing line be drawn
between a moral sin and a criminal offencc? And who shall decide
when acourse of conduct comes into one category without falling
mto the other? For example, I assume that the Ten Command
ments are, in any event, a body of edicts the failure to observe
any one of which would involve moral obliquity. Yet it is the
case that some ofthem have been reinforced by the criminal law
while others of them are not punishable as offcnces.

'Honour thy father and thy mother.. / is ahigh moral precept
But failure to do this is not cognisable by the criminal courts.

Thou shalt not kill' falls into both categories.
'Thou shalt not commit adultery' is a command the failure to

observe which carries no penal consequences—although formerly
as we have seen, it was punishable by death. It was a moral siri
and agrave penal offcnce. Now it is regarded as amoral sin only
—which, with other events of a like character, seems to indicate
that moral values change with the passage oftime.

Thou shalt hot steal.' It is morally wrong to do so. But
whether it is a criminal ofTcnce or not depends upon whether or
not the act complained of satisfies the definition ofstealing set out
in Section I of the Larceny Act, 1916. (A Lord Justice of Appeal
lately observed that it seemed odd that if a man stole another
man's penknife, he may be sent to prison, but if he steals that
man's wife, he commits no criminal offence.)

'Thou shalt not bear false witness against thy neighbour.* For
such witness' to become a punishable offence, it must have been
given on oath, and the several other requirements of the Perjury
Act, 1911,must be satisfied.

w
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The Oxford Dictionary defines moral as "concerned with
character or disposition, or with the distinction between right
and wrong". Yet in modern times morality has been applied to/
matters involving sex only. Which would appear to be an un- '
warrantable limitation. \

Rudolph Stammler in The Theory ofJustice says: "Law presents
itself as an external regulation of human conduct. . . . Ethical
theory is concerned with the question of the content of a man's
own will in whose heart there must be no opposition of being
and seeming."

One of the greatest lawyers of his time, Lord Atkin, referred to
this aspect of law and morals in his Presidential Address, 1930,at
the Holdsworth Club, Birmingham University:

"The law maintains and publicly maintains and enforces a very
high standard of integrity. Law and morality are, of course, not
synonymous, and the demands of morality and the moral code no
doubt extend into spheres where the law docs not set its foot."

In his Ejtglish Social History, G. M. Trevelyan says that:

! "The clear distinction between ofTences punishable by the State
Jon the one hand, and sins not cognisable by a court of law on the
(other, was not so rigid" (in the seventeenth century) "in men's
(minds as it afterwards became. . . . The attempt to punish iin
' judicially lapsed after the Restoration and was never seriously
• renewed south of the Border."

Was the passage into law of Section II of the Criminal Law
(Amendment) Act, 1885, an invasion of that centuries-old,

•practuce? If so, was it wrong, and should it be repealed? Arethe|
jfilthy practices contemplated and made punishable by that scction,-
'"merely moral sin and no offence against society or the State? That
is a problem which is engaging the attention of anxious minds
and which Parliament must, sooner or later, have to determine.

In a somewhat long experience in dealing with these cases I
have discovered a circumstance that might be of some signifi
cance. It is that in the large majority of them the offenders arc
men of good education and refinement. Why such men should be
more prone to these practices than men of lower intellectual
capacity may be a matter for investigation by psychiatrists. My
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purpose in mentioning it here is to indicate one probable result
that would follow the repeal of the section. These men would,
by reason of their intelligence, be among the first to know of the
changed law—among the others the alteration of the law would
be slow to be disseminated and, in many cases, would never be
discovered. What would be the probable effect upon the type of
man generally involved in this gross form ofconduct? Wo^dit
not be something like this: 'The law says that it is lawful—there
fore proper—provided the other person is an adultandconsents?'
Would not that very emotion be calculated to loosen, and,
perhaps altogether to break, such restraint that he has previously
found himself able to cxercise? Moreover, if, with the sanction,
and, if the section is repealed, the express and special approval of
the State, the man indulges his impulses without that restraint,
would not the lawful practices not encourage the development of
the 'urge* and so induce him to involve himself with young
persons? If it be true—as undoubtedly it is—that, as the old
hymn says; "Each victory willhelp you one other to win," is not
the contrary true that the more a passion is indxilged the stronger
it bccomes? These arc but one or two possible consequences of
repeal that I think ought to be taken into serious account before
any step to amend the law is taken. ;

In what, having regard to its origin, must be regarded, I think,
as a remarkable document—Ati Interim Report by agroup ofAnglican
Clergy and Doctors published by the Church of England Moral
Welfare Council—there aresome interesting statements. Members
of the Inquiry responsible for that report approached the per
plexing problem it set out to investigate inavery realistic fashion;
and its findings call for close and careful study.

Having dealt with certain anomalies of the law, the report
proceeds:

"There is, however, a very much more serious legal anomaly. In
no other department of life does the State hold itselfcompetent to
interfere with the private actions of consenting adults. A man and
a woman may commit the grave sin of fornication with legal
impunity, but a corresponding act between man and man is liable
to life imprisonment, and not infrequendy, is punished by very long
sentences, live, ten, or even more years.

"Such interference would only be warranted if there were proof
thathomosexual practices between males gravely affect society. Even

\ HOMOSEXUALmr AND THE LAW IJ

if this were true, it could with justice be maintained that fornication
and adultery threaten the well-being of society still more seriously

> than homosexual practices. With fornication there is the risk—and
the common result—of the birth of illegidmate children who may

I be deprived of the security of a home and the love of a father and
mother. Adultery undermines the unit of socicty, the home and
family. Yet no legal penalty is now imposed for either fornication
or adultery as such. The latter is only a ground for damages or (//V)

, ^vorce atthe instance ofthe person aggrieved.
,< / "Can wc find evidence of social injury caused by private homo--^
^ (sexual acts which would validate the action ofthe law? It has beetr
V ^ Wggestcd that homosexual practices make a man of less use -it
' Isociety by rendering him secretive, undependable and nervous. Iirv

freality, however, these defects of character are due, not to homo- \
sexual practices, but to the fears of punishment or of blackmaiV^
engendered by the law. It is arguable that if legal reform remove
the occasion of these fears, such blemishes of character would not i
jbc associated specially with the homosexual."

/ From those opinions the natural inference to be drawn is that
/ the ChurchofEngland Social and Moral Welfare Council favours '

• N^e abolition ofSection IIand so makes itno offcnce for two adult
men to engage in homosexual practices provided they arc in-
idulgcd in private. This is made all the more dear by its serious

^consideration of the age of 'consent'. The Committee has this
jto say on that aspect of the matter:
\ "There is, therefore, no valid reason why the same age of consent .

which is regarded as suitable for both sexes in cases of heterosexual ;
relationships should be held to apply to homosexual coitus. If '
changes are to be made in the present law governinghomosexuality,
consideration should be given to defining the 'age of consent* for
malesas 21, thus protecting the young National Serviceman who is
compelled to live for two years in a predominantly malecommunity
and faces special risks of mixing with homosexuals."

If such a proposal commended itself to Parliament, there would
be obvious difficulties. Or^ of them would be—how is the man

k who sets out on his fi^thv "ferrand to be satisfied that the other
person has, in fact, reached the prescribed age? Would he, to be

I on the safe side, get the other's birth certificate? Homosexuals
I aienotmade that way, and would notengage in such practices if
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they were endowed with such prudence. There would, it seems
to me, in fairness to the man concerned, have to be a protecting
provision, akin to a similarsafeguardin another branch of the law,
that it would be a good defence to show that an accused man had
good reason to believe that the other person was over the ageof
consent.

Indicative of the complexity of the problem is this matter of
consent alone. To what is the conscnt given? If given to the
commission of an act which is in itself unlawful, then consent is
of no value. This matter was discussed in the leading case of
Rex V. Donovan (1934) z.K.B.498:z5 Cr.App.R.i. The judgment
of the Court of Qiminal Appeal in that case is clear and 'un
equivocal:

"If an act is unlawful in the sense of being in itselfa criminal act,
it is plain that it cannot be rendered lawful because the person to
whose detriment it is done consents to it. No persoa.can licence
another to commit crime. So far as the criminal law is concerned,
therefore, where the act charged is in itself unlawful, it can never
be necessary to prove absence of conscnt on the part of the person
wronged in order to obtain the conviction of the wrongdoer. There

, are, however, many acts in themselves harmless and lawful which
become unlawful only if they arc done without the consent of the
person affcctcd. What is in one case an innoccnt act of familiarity
or affection may in another be an assault, for no other reason than
that in the one case there is conscnt and in the other conscnt is
absent. As a general rule, although it is a rule to which there arc
well-established exceptions, it is an unlawful act to beat another
person with such a degree of violence that the infliction of bodily
harm is a probable consequence, and when such an act is proved
consent is immaterial. We arc aware that the existence of tWs rule
has not always been clearly rccognised."

The Court then referred to well-established exceptions and con
tinued:

"In the presentcase it was not in dispute that Donovan's motive
was to gratify hisown perverted desires. If in the courseof so doing
he acted so as to cause bodily harm, he cannot plead his corrupt
motive as an excuse. . . . Always supposing, therefore, that the
blows which he struck were likely or intended to do bodily harm,
we are of the opinion that he was doing an unlawful act—no
evidence having been given of facts which would bring the ease

HOMOSEXUALITY AND THE LAW If

within any of the exceptions to the general rule. In our view, on
the evidence given at the trial, the jury should have been directed
that if they were satisfied that the blows struck by the prisoner were
likely to be intended to do bodily harm to the prosecutrix, they
ought to convict him, and that it was only if they were not so
satisfied that it became necessary to consider the further question
whether the prosecution had negatived the conscnt. For this purpose
we think that 'bodily harm' has its ordinary meaning and includes
any hurt orinjury calculated to interfere with the health orcomfort
of the prosecutor. Such hurt or injury need not be permanent, but
must no doubt be more than merely transientand trifling."

It is, I think, the common experience of those who have
judicially to deal with these eases—it is certainly my own—that
in the vast majority of them in which there is—as, in fact, there
mostly is—a plea ofguilty, the offender says that the reason why
he committed the offcnce was that 'something overtook' him, or
that he could not control his emotions, or words to that effect.
In short, the plea' of irresistible impulse. And there are those
among us who urge that such aplea should be given considerable
weight. The man, at that time, they say, was quite incapable of
overcoming and mastering emotions for which nature and not the
man should be blamed.

Mr. Justice Avory dealt with that kind of arpment put before
him in a terse fashion. He said: "An irresistible impulse is an
impulse that must be resisted." That, if I may say so with great
respcct to the memory of a great judge, may not have much
logic, butit has, inits implications, sound law and common sense.

It is quite inconceivable that such a plea should be ofany avail.
If it were once admitted, it could not be reserved for sexual
offences but would have to be made applicable to every crime,
including that of murder.

What Judge, bench ofmagistrates or jury could—if such a plea
had to be taken seriously into account in these cases—or, for that
matter, in any other cases—ascertain the state of mind of the rnan
charged atthe time he committed the offence? By what mechamsm
could they determine what measure ofresistance the man had, and
whether he made any, and, if so,what effort to exercise it?

Again, to quote from my own varied experience ofthese cases,
I have found that in nearly all of them the men concerned were of
exemplary character. If, then, they liavc found it possible to
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abstain from cxccssivc indulgence in alcohol and other vices by
—exercise of will power—the power to resist temptation—howIS It that they were unable to bring that same power to bear when

urge comes upon them in the way they allege? Is it the fact
mat they find such intense pleasure in this method ofexpressine
^eir emotions that they arc prepared to take any risk, quite
deliberately to find and to acquire it? That they do itdeliberately
\s mostly mdicated by the manner in which they make their plans
And set about their search for satisfaction.

Whether this plea of irresistible impulse unconsciously affects
the nynds of the occupants of the Bench is merely a matter for
speculation. In Men/a/ Abnormalifj and Crime, the eminent
psychiatrist, Professor D. K. Henderson, says:

On the one hand, an irate Judge will utter the most terrifying
diatribes, stating that all such offences must be stamped out, that
they are due to negligent parents, that it has been a question of
sparing the rod and spoiling the child, and that severe corporal
punishment and penal servitude will knock it out of them. On the
other hand, there is a large body of opinion which takes an equally
extreme view, and believes that all such cases should be examined
and treated by the psychiatrist."

In the same work, another eminent psychiatrist appears to find
a half-way house between the two extremes:

If it be recogniscd, however, that homosexuality is itself a
psychoneurosis m some cases and in others probably a consdtu-
tional matter, the judicial attitude with regard to homosexual acts
must undergo some modificition, more especially when it is recoe-
nised that psychoneurotic homosexuality, paradoxical as it may
sound, may be the result of the operation of conscience in the
earlier period of life."

But even these and other experts in psychiatry make no sug-
gesuon, so far as I am aware, that irresistible impulse is the cause
and should constitute a valid defence.

In the House of Lords debate, to which I have already made
reference. Earl Jowitt dealt with this aspect of the problem:

"I do not accept for one moment the doctrine ofthe irresistible
impulse. The psychologists have told me that they arc quite unable
at the present time to distinguish between an impulse which is
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irresistible and an impulse which has not been resisted. I hope we
shall hear nothing more about this. I suppose it is a fact that these
unhappy people have temptadons of a nature or kind which do not
attack the ordinary man. But the ordinary man has his temptations,
too, and he has to learn to resist his temptations. So, it seems to me,
that the people who are cursed in this way must also resist their
temptation. That is the least we can expect of them."

So far as I am aware, no penal code, ancient or modern, made
'irresistible impulse' a defence or even a mitigation. Laws are
based on the principle that man was made—in the words of Milton
in Paradise hast—"sufficient to have stood, but free to fall". Our
law presumes that a man intended the reasonable consequences of
his ac^. It is, indeed, difficult to see how else organised society
could proceed. Laws must be of general application: it would be
impossible, and obviously undesirable, for them to be applied
exclusively to any particular sccuons or individuals.

Even if 'irresistible impulse' were made a good dcfcnce, of
what avail would it be to the individual conccrncd? On such a

defence succeeding, the man involved could not be discharged on
that account. Otherwise, it would mean that, the law having
found that he was not responsible for his actions, ho could pursue
his evil courses—with incalculable ill effects—for the rest of his

days. And, further, such resistance as he might have had would,
as a natural and logical conscquence, be diminished by such an
event as he would consider that there was, in fact, no need for
him to offer any resistance to any temptation to commit further
offences. He would, there can be no doubt, in this type of case,
find that Qscar Wilde was right when he said that the easiest way
to get rid of a temptation is to yield to itl '

Yet, although such a dcfcncc could not, under any circum
stances, be permitted to prevail, there are, in my view, many
persons who find themselves so out of control of their own
emotions that they commit vicious offences just because they,
being free to fall, succumb through an utter failure to resist.

The strong-willed, or the not so strong-willed but more or less
normal person, being revolted by the type of crime under con
sideration, would regard an offender as a pariah for whom there
should be no pity whatsoever.

"He jests at scars that never felt a wound."
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I recall a nian who came before me in a Magistrates Court
charged with a series of serious sexual offences. AXlien asked, at
the end of the taking of depositions, if he wished to make a statfr
mcnt or to give evidence, he gripped the rail of the dock and, his
body convulsed in agony, sobbed: "I begged them to keep me in
prison: I knew I would do it again. I can'thelp it." Hehad only
finished seven years' penal servitude for similar offences a few
weeks earlier. I committed him for trial at the Old Bailey where
hewas sentenced to another seven years* penal servitude. Hewas
not the 'beast' that some people may think. He was a man of
good education who had held a very responsible position in the
banking world. I never had any doubt that he was the hapless
victim of an overmastering passion—and what makes this class of
case so different from most other crimes is that the/actual com
mission of the crime gives them intense satisfaction and pleasure.'
Tliis cannot be said, of say, murder or housebreaking. Takt

. another case: there is today in prison a former clergyman serving
a sentence of ton years* imprisonment for gross crimes in whi(i
boys were involved. He had previously served a sentence of five

/ years for similar offences. Upon his release, he underwent treat-
I mcnt at the hands of skilled experts and endured the penances and
! self-sacrifices of monks in a monastery in which he lived for

several years. Both he and those who had been concerned for his
welfare werecompletely satisfied that the evil had beeneradicated
and that he was, in every important respect,a 'new man'. But the
battle started afresh and he was defeated.

Will it ever be safe to letsuch men loose upon society after they
leave prison? And yet they will have paid a terrible price for their
crimes—committed, it would seem, when they were under the
dominating inlluence of some unconquerable demon. Would it
be right to lock them up for good when they are not certifiable as
insane? Nor are they mental defectives and subject to control as
such.

If it were shown that any relaxation of the law in these matters
were desirable, it would be of the utmost importance to keep in
mind the fact that the fear of punishment acts as a powerful
deterrent. One famous Lord Chancellor went sofar as to say that
"it is not the love of virtue but the fear of being punished that
prevents people from being law-breakers".

HOMOSEXUALITY AND SOCIETY

/"^UT of tlie welter of conflicting opinions and prejudices, one
V_yfact emerges beyond dispute. Male homosexual practices^

; known to the police arc running at a rate between four and five
! times that of 1938. The comparable increase in criminal activities
j generally is about half as much, while sexual offences generally
, have increased by a mxildple of only three during the same

period. It is therefore not inapposite to inquire anew what, if any,
i arc the social implications of acdve homosexuality, and what

social atdtudc, if any, should be taken collectively to those in
f, fact engaged in homosexual practices.

It is not within my province at all to enquire exhaustively into
1 the causes cither of the absolute or of tlie relative increase in
^ homosexual crime amongst men. But there is one conclusion of

fact which seems to me quite inescapable. Since there is no
, evidence of any change in the detection rate for homosexual

offences, and, since it is quite impossible to postulate in so shorty
a period a change in the congenital inheritance of human beings,

\ it follows quite certainly that activc male homosexuals arc made
and not born, at least to the extent of the significant increase, and,
since this increase is of the order of a multiple of four, it is highly

^ probable that the same is generally true of the vast majority of
I active homosexuals. In sofarasactive homosexuality isa problem
l| at all, it is aproblem ofsocial environment and not ofcongenital
) make up.

There is another conclusion about which the experts, of whom
I I do not, of course, claim myself to be one, appear to be agreed,

and this bears closely upon our practical treatment of the question,
f' Although both homosexuals and their critics tend from time to
' time to advance the view that homosexual impulses arc of a nature
> to separate active homosexuals from the qommon run of men, in

truth the opposite appears to be the caseV Homosexual tendencies
I are, at some time or another, present in almost every normal
^ individual, and, during adolescence, they are often the prevalent
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emotional tendency. What makes anactive homosexual out ofan
otherwise normal individual is the predominance and fixation of
this tendency in adult life, couplcd with the acquisition of the
habit of securing satisfaction of it by physical homosexual
practices. Contrary to what is implied by many classifications,
such as that into *pcr\'crts', 'inverts', and 'casuals*, active homo
sexuality can exist in some degree cither to the exclusion of, or
side by side with, normal heterosexual activity.
> If, however, homosexuality is something which is acquired
from environment by the fixation in a false predominaiicc of a
tendency almost always existing in normal individuals, it is un
fortunately also true tliat, once permanently fixed by an esta^^
lished routine of sexual satisfaction, ahomosexual can never bcj |
cured in the sense ofmaking him invulnerable to temptation by
members ofhis own sex. Tliis, at least, appears to be true in theu
present state ofmedical sciencc. The psychiatrist can, it is true,
with the conscious co-operation ofthe patient, and only in some
cases, lead ahomosexual toaccept and adjust himself tohis homo
sexual impulses in such a way as to sublimate and control their
physical expression. In other words the physician or the psychia- \
trist, and, to alesser extent, the intimate friend and adviser, of a p
homosexual can, at the most, do for him what such aperson could f
equally do for a heterosexual who is faced with some delicate and
diiTicuIt problem of self-control. The demand fdr 'medical treaP"
ment for homosexuals as a means ofcuring them of the inclina-
tion, does not, therefore, come from well-informed or professional
sources, but is largely asentimental demand born ofan unwilling. '
ness to face the hard choices presented by an intractable problemj

Alast fact which must be faced is that, at any rate as regards
the great majority of active homosexuals, the precipitating factor :
in their abnormality has been initiation by older homosexuals u-
whilst the personality is still pliable. Apart from any othcr-f
evidence, this is tlie inescapable conclusion from thefacts revealed '•
by the criminal statistics. There may, of course, and there prob- I
ably are, some other precipitating causes which sometimes pla^
their part. But there is no single factor except direct initiationj
which can account for the phenomenal increase sincc 1958. |
Homosexuality is a proselytising religion, and initiation by an '
adept is at once the cause and the occasion ofthe type offixation
which has Jed to the increase in homosexual practices. Ofcourse,
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not all those who are introduced in adolescence or early manhood
to homosexual practices continue them in adult life, but a pro
portion do, and these provide the principal means of communi
cating the complaint, if it is one, to the following generation.
Unless the deliberate communication of homosexuality is dis
couraged by some means or another, it may be assumed that the
recent increase in homosexuality will continue, and although, no
doubt, there comes a point of saturation, an acquaintance with
classical literature wouldseem at least to suggest that sucha point
would involve a degree of corruption quite beyond the experi
ence of any contemporary civiHsed society of Christian origins.

Thisinevitably involves the question whetherhomosexuality is
socially indifferent or harmful and if so whether, and to what
extent, hortiosexual practices should be punished by social or
criminal sanctions or whether it should be treated either as an
individual aberration of no moral significance or as a moral sin
like fornication or adultery with which, however, organised
society may have little or no concern.

There is no doubt a deep-seated and justifiable repugnance in
a civilised society to interfere with the sexual habits of its adult
members. Such an interference obviously affords some tempta
tion to blackmailers, and a considerable field for the deeply
demoralising vice of hypocrisy, apart from the fact that it
obviously can be regarded as a kind of victimisation of a group
of persons in some ways to be pitied, and in many other respects
not always less sensitive or honourable than many of those who
are loudspoken in their condemnation.

There is obviously, therefore, a plausible case to be made at
least for the withdrawl of criminal sanctions from homosexual
offences by adults so long as these do not direcdy offend against
public decency, or contain no element of assault, or corruption of
the young.

The question is, whether the case is more than plausible, and
this question is by no means easy. If homosexuality were of its
nature congenital, and the impulse irresistible, the problem would
not concern the criminologist or even the moralist at all. If it
could be cured by medical treatment, it would primarily be an
affair for the physician. If it were induced by circumstances less
within the control of individuals than deliberate initiation, it
might saf<ily be left to the individual conscience.
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But none of these conditions obtain. Homosexuality is the
•Jesuit of environment, and therefore is within the field of social -

(I science. Homosexual practices arc both contagious, in^able,^
and sclf-perpctuating. and therefore not wlSTSTIf their con'
sequences. The tendency is at least as common in mankind at ;
certain ages as the inclination to dishonesty, and, like all sexual .'
impulses, at least as largely within the province ofthe freedom of,
the will. The question, therefore, of attaching social or criminal .
sanctions to it, although repugnant, is not one which can be
excluded from public discussion on the ground that it is one
which ofits nature concerns only the moralist. Homosexuality is,' •
and for fundamentally the same reasons, as much a moral arid j
social issue as heroin addiction. sJ

But like other public and social questions it is notone on which
the moral and theological considerations can be ignored, and ther
morality ofhomosexual practices isone, therefore, with which the' ?
social discussion must begin. ,

The moral question involved inhomosexuality is not one which .'
anyone accepting the Jewisli or Christian moral tradition can
possibly accept as open. Whether the talc of Sodom and'̂
Gomorrah be history or myth, the Old Testament is through '̂̂ ^
out extremely explicit in its teaching that homosexuality is anr,
immoral practice having in the end acorrupting inflxiencc on the."
society which practices it; and the New Testament is no Ifess on-',
compromising about a practice which, at the time when the New;
Testament was being written and read for the first time was even-.!
more familiar than it is today. The teaching of the Church^
throughout the ages has been no less unqualified. y.v

It is, however, wholly unsatisfactory for the present purpose to '
do more th^ mention the fact that for the religious person the '
moral question is concluded by authority. Thiswould be as true •
for adiJtery and fornication. Yet in neither case are cither of•
these sins regarded as crimes, nor always, within limits, even as" ;
serious social misdemeanours, although no one has ever-8000685*^ '̂
My ptablished in principle that either is the concern only ofthe',
individuals affected. It is, therefore, necessary to consider the •'
morality ofhomosexual practices with as litde predisposition to '
be shocked as. possible.

It is important to begin by reminding ourselves that there is •
nothing necessarily sinful or immoral in being the subject of
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and profoundly unhappy. I do not bclicYC that this is solely ot
exclusively due to the fear of detection, or of the sense of guHt,'
attaching to practices in fact disapproved of by society. It is '..'
inherent in the nature of an activity wWch seeks a satisfaction for :
which the bodily organs employed arc physically unsuited.

But this is, of coursc, only part, and perhaps the least part, of -
the story. No consideration of sexual matters is even possible
without discussion about the relationship of the subject to
spiritual Ipve, andI wish to say what I have to say here as gently ;
aspossible. I do not in the least mean to imply that many homo* •
sexuals are not in many ways among the more sensitive and
refined of human beings. I am, of coursc, also -aware that in one
of the finest discussions on romantic love surviving from the :
ancient world, Plato*s Symposium, homosexual passion is treated
as on a par with, and even superior to, the heterosexual affectipn •'
between man and woikian, even within marriage. Such experi- -
cnce as I possess, docs not lead me to deny, but does lead me to •_
discount Aese facts, and indeed it would be surprising if it were
not so. The unsatisfactory physical basis for a homosexual
relationship, to which I have alluded, cannot form the basis of
a lasting rdationship physical or spiritual, and this is the end of
true lovei Its necessarily sterile outcome from the point of view^
ofthe procreation ofchildren also deprives it of the basis of last- '
ing comradeship which in natural parenthood oftensuccccds the .
passionate romance of earlier days. Nor, I think, does a homo-^
sexual relationship ever flower in this way. It is noteworthy that
Plato's Symposium contains no eulogy of the permanent ideal of
spiritual combined with physical love which is the lasting aim of
every true lover's dream, and Socrates, who in the dialogue is ,
made to represent the author's view, comes in it unequivocally
to the ascetic conclusion that the complete suppression of the
physical side of love exccpt between man and woman for the •.
purpose of breeding within marriage, is the only solution of the .
problem of seAc. I quote now from the report of the Committee
of The Church of England Moral WelfareCouncil on this subject, .
which, as I shall show, certainly does not err on the side of
severity towards homosexual practices.

"It is rare for his (i.e., the homosexual's) association with one
male partner to persist longer thanthree or four years. Evenif such

HOMOSEXUALITY AND SOCIETY

R; associations, accompanied byhomosexual acts were to beconsidered
/ : moral (and wehave seen that they can never be so) there is none of
f.;- the reinforcement of encouragement and permanent association
:"I whicha commonconcern for the bringingup of a family of children

provides."

; Mjs^own feeling is tliat this statement gravely understates the
case. JAll homosexuals in my experience have been more or less

'V ^rorrascuous in their approach to those whom they regard as
h.' ;suitable subjects, and, althoughno one would deny the existence

of romantic affections of a homosexual kind, 1 would myself be
/^.prepared to assert that their continuance is only really possible
y, when they do not develop into acts of physical intimacy, in other

words, if they remain morally innocent, if in themselves un-
Ldesirable,

Of course if active homosexuality were either congenital or
i contagious, noneof this would be of other than personal concern
'. to the people affected, but, in as much as it can be shown to be

both the result of initiation, a:nd the object of prQsclytisation,a
society mustnecessarily consider howfarit is desirable to tolerate

' practices which develop within the body of society a self-per-
:,petuating and potentially widely expansible secret society of
•addicts to a practice intimately harmful to the adjustment of the
individual to his surroundings and effecting a permanent and
detrimental change in his personality.

At this point it is desirable to discuss the opinion contained in
the report already referred to of the Committee of the Church of

^ England Social and Moral Welfare Council that"fornication and
adultery threaten the well-being of society still more seriously

• thanhomosexual practices. With fornication there is therisk,and
the cominon result, of illegitimate children who may be deprived
of the security of a home and the love of a father and a mother.

•Adultery Undermines the unit of society, the home and family".
Withallrespect to theauthors ofthis report, I canonly describe

this opinion asperverse. Fornication does not fix the mind of the
participants in a state in which the natural sexual satisfaction ofa
permanent relationship based on a satisfactory physical basis is

. thereafter impossible. Homosexual practices, where they occur,
• arc justas liable to break up a marriage and cause farmore misery

to children of such a marriage, as plain adultery. The tragic
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figure of Lady Wilde and her children ought to be su/tident to".,-
cause doubts about the wisdom of such an utterance as that in the' ;
Report without further argument.

It must, therefore, be seriously considered how far it is reason-.;
able to tolerate homosexual practices in view of the danger to
society of the corruption of youth. On all sides it is admitted that >
this at least is a danger against which society is entitled to defend^
itself. Thus the Church of England Social and Moral Welfare
Gauncil^s Report, already alluded to, says:

"It is a duty of the State to protcct young peoplefrom seducdoQ
or assault and to preserve public decency. This duty of the State i>
recognised in general on every side by the decent homosexual do -
less than by the normal man and woman."

Why then, it is argued plausibly enough, would it not be ,:
sufficient to penalise acts involving the corruption of youth, '
perhaps raising theage of consent to twenty-one, or evenhigher,
andleave homosexual acts between consenting adults to theopera- •
tionof theindividual consciences concerned? I believe thata very :
strong body of intelligent public opinion would in fact favour
such a course, and at first sight it has many advantages to com- ^
mend it.

I believe, however, that it overlooks the nature of active homo- '
sexuality and its conscquences.

It must be insisted that an active homosexual, whether invert
• or pervert, if these somewhat misleading terms are to be used, ;-
; never, or hardly ever, bccomes emotion^y a woman in a roan's >
• Wdy. He is, and remains, emotionally and sexually a maa The

inale invert, says Dr. Kinsey, responds to predscly the same >
psychological sexual stimuli as does the normal man. His re-. /
actions are characteristic of the man, and not of the woman.* >;•

p ' •This means that the male homosexual naturally seeks the com-;.;
'v pany of the male adolescent, or of the young male adult, in

preference to thatof thefully-grown man. No doubthomosexual •]
acts between mature males do take place, just as other acts of ;
extraordinary sexual perversity take place in otherways. But the ^

' normal attraction of the adult male homosexual is to the young >
• male adolescent or young maleadult to the exclusionof others.

*Iquote this, almost texually, Ctom the fcport elsewhere referred to. ' 'J

HOMOSEXUALITT AND SOCTETT 2^'

r In this connection it is significant to quote from the specch of
the Under-Secretary to the Home Department on this subject in
the course of the debate in the House of Commons on the
28th April, 1954. Sir Hugh Lucas Tooth said;

"The Cambridge Department of Criminal Sciencehas been carry
ing out an exhausdve inquiryinto sexual offences, and myright hon.
and learned Friend (the Home Secretary) has recently received a '
preliminary reportof the result of that inquiry. The survey covered
all sexual offences reported to the police in 1947 in 14 police areas. ,
It shows that 986 persons were convicted of homosexual and un-

' natural offences. Of those, 257 were indictable offences involving
402 male victims or accomplices, as the case may be. The great
majorityof those victims or accomplices were under the age of 16.
Only 11 per cent of the whole were over 21, and there was only one
conviction involving the case of an adult with an adult in private.

. Virtually the wholeof the non-indictable offences occurred in public
places, and, again, only one offender in the non-indictable class Was
convicted for acts committed in private."* ^

.Whatever be the right solution to the problem it is vain to
blind oneself to the fact that the |)roblcm of male homosexuality
is in essence the problem. of.the corruption of youth by itse^jind
•^Its ciders. -It is the problem of the creation by means of such.
,concuption of new addicts ready to corrupt a still further gCjQcra-
tipn-ef-ycnmg'men and boys in the future.^
,"^-ThC^plausIble attitude which I am discussing often also fails to
. recognise that the ageat which youth remains opento corruption
{.is one far higher than that commonly adopted as the age of'
cohsem for girls. This is explicitly recognised by the Church of
England Social and Moral Welfare Council's Report which having

' reached the conclusion which I have criticised that adult consdt-
^ing males should not be punished recommends that the age of
Vconsent shoxild be raised to twenty-one: . ' ^

r; "•"The question of what is meant by an 'adult* is important when
dealing with homosexual practices. As far as heterosexual inter-

• course is concerned, the *age of consent* today is i6 for both boy
and girL Homosexual intercourse, however, involves a different
principle, as it is an unnatural activity of the sexual orgaxis, and as

• J tbinV it fair to ob«erve that some allowance should be made 10assessing tbete
figaiei for tbe ofdetection in other cases.
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wc have seen it may also precipitate alife-long condition ofinversion-';
from which there may be norecovery. -

"There is, therefore, no valid reason why the same age ofconsent.
which is regarded as^suitable for both sexes in cases of heterosexual,
relationships should be held to apply to homosexual coitus. If '
changes are to be made in the present law governing homosexuality, •
consideration should be given to defining the *age of consent* for
tmJes as 21, thus protecting the young National Serviceman who is'
compelled to live for two years inapredominandy male community -'
and faces rather special risks of mixing with homosexuals."

While such an increase in the 'age of consent' is in my view^-
obviously desirable if the law is to be altered at all, I must say,!;
with due humility, that I sec grave difficulties in tiie proposal, ;
and, for the reason that I have already given, it seems to me that •
the fact that it needs to be made really does away with the case •
for the proposed alteration in the law at all. From the purely
practical standpoint I can see great difficulty in the way of per
suading Parliament that if a sexual action is sufficiently harmless
to be permitted between consenting adults, it is sufficiently
dangerous to make theageof consent 21 for menwhilst it remains
16 for girls, andI also personally thinkthat in order to effect their
praiseworthy purpose the authors of the report would have had
to raise the age ofconsent to 25 if they desired tonominate an age
at which it must be assumed that, if not already corrupted, an
adult is reasonably immune from corruption. This woxild reduce
the proposal to animpossibility. Whether this be correct or not^
I can sec the gravest objection to a provision of the law which
would inevitably give rise to the belief, however erroneous, that'
homosexual practices were fully permissible for an adult, and -
therefore in the class of vice to which smoking and drittking ;
belong, or even comparable to a fortune whi(i a young man
inherits when he is of age to dispose of it prudently. If homo
sexuality isin truthsomething which is socially sodangerous that
it is to be prohibited before the age of should have thought
that the balance ofadvantage lay in prohibiting it altogetjiei/.

In reading the conclusion that homosexuality is sociallj^ un
desirable, I have so far refrained from considering a most im
portant, and possibly even conclusive consideration.

It is,ofcourse, true in a sense, as theChurch ofEngland Com
mittee's Report claims, that "the family is the unit of sodcty".

HOMOSEXUALITY AND SOCIBTY

-But society is, as a matter of fact, organised on a number of
,'different bases, some ofwhich arc not at all, and some ofwhich
arc only in a limited degree, founded on the unit of the famUy.

f: Some of the most import^t of these, for instance, the education
•of the young at schools, iiie organisation of physical recreation,
-or the military organisation of society in peace and war, pre-
' suppose amore or less thorough segre^tion of the sexes, and the
,: problem which these types of organisation set for the homo
sexual, and which the homosexual sets for this type of orgamsa-
tion are well known, but perhaps more serious than is gener^y

VappreciatedJ In all these spheres, the jealousies and favouritism •
';which any form ofhomosexuality engenders is ultimately intoler-
; able, and unless homosexuality is thoroughly discouraged these
:• jealousies and favouritisms undermine and disintegrate the whole
: fabric of social co-operation. This is even tme where the sras
.'are not segregated as in most economic activities (in which society_

•Js also not organised on a family basis). In some of these, for
instance the stage, it sometimes happens in particular countriw

; that the kind offreemasonry which always exists be^cen homo-
sexuals ofboth sexes often seems to make success, if not a close

•„ preserve for homosexuals, at least a field in which homosexu^
•enjoy an unfair economic advantage against their fellows, w^e
'the existence ofwidespread homosexuality in a given occupation
renders that occupation less attractive, if not intolerable to nonna^
>eople.

; I Speaking personally, therefore, I confess that the more I think
ibout this difficult matter, the more convinced I become that
homosexuality is to be treated as a socially undesirable activity,
ind that, on balance, we have been right in attaching to male

; bomosexuality both criminal and social sanctions.
Inthe long run, I do not think that the admitted disadv^tages

of taking this course outweigh the solid advantage of sloping the
public conscience which is obtained by stigmatising as inherentiy
unlawful an activity which it is of serious consequence to soaety

; 'to discourage and prevent where possible.
Incoming to this conclusion I do not in the least wish to deny

the strength of some, although not all, of the arguments on the
other side.

To say to a confirmed homosexual not merely that the one
satisfactory way out for him is to suppress all physical satisfaction
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ofhis swual.natufc (which, though hard docttinc, is no more thaa
the truth, whatever the law may be), but that ifhe docs not take
this stern advice he renders himself liable to serious criminal

^^penalties, IS, undoubtedly, at first sight aDraconian precept. In
practice, It is not so bad as it sounds, since, as we have already
observed It is relatively rare for homosexual acts between coa-
senting addts to be the subject of criminal proceedings where no
element of corruption or public indecency is concerned, and,
where ithappens or appears to happen to the contrary, there arc
usually special circumstances existing^which make the case rather
the exception which proves the rule. This. I am aware. not an
^together satisfactory answer. It is dangerous teaching that a
law may be justified because its true rigour is seldom, if ever
invoked. Indeed, the purist is entitled to regard this as a good
theoretical argument for mitigating the rigour ofthe law so as to
jo^orm with cwstmg practice. But law is not an exact science.

IIt IS necessarily acompromise between morality and expediency,,
jfand, hke most other points at which the organising activities of

come mto conflict with human folly and human weakness
Sthe most advantageous and practical course is seldom that which
^ves me neatest and mostlogical theoretical solution.

^ practice which is more or lesslikely to^ widely indulged undoubtedly gives opportunity to the
blackmailer. Personally, I regard this danger as exaggerated, but
I could not help being impressed by the testimony of Lord
JWitt mthe House of Lords* which certainly tells in acontrary

When I became Attorney-General, I bccame oppressed by the
Jscovery that there was amuch larger quantity of blackmail than I
tod ever reabsed. I have no figures—I do not suppose one can get
figures in acase of this sort—but I can certainly charge my recollec
tion to this extent.^ It is the fact—I do not know why it is the fact,
but it is the fact—lhat at least 9j per cent of the cases ofblackmaU
which came to my knowledge arose out of homosexuality, either

l"" , ^ between adult males and boys.'' Why onearth it should be—and the noble Earl asked the question—that it
attracts so much more blackmail, ordid inthose days, than did other
vices, I do not know; but that was certainly the fact, and I diink we
nave to bear it in mind."

*Haruard, 19th May, 1954. 1

HOMOSEXUALirr AND SOCUil'V

. / Personally, I aminclined to think thatLordJowitt'sexperience '•••>.
'of"a .single tenure of office might not beborne out by the figures
over a large period, but no onewhoholds theview I amadvocat
ing ought either to discount the danger or withhold measures
likely to diminish it, for instance by the generous protection of
anonymity to the victims of blackmail or the more widespread
publication of thedevices to meet it, already fairly well known in
,the legal profession. (My father always used to proclaim privately
that no one need be blackmailed unless they wanted to be if they

::<*rould only come to him for advice.) But, even if L-ord Jowitt's
'expeaencc were typical I should still expect to find that homo
sexuality was sufficiently unpopular amongst the normal to
provide the blackmailer with all tie material for his activities that
he desired. .

Almost as serious, and, in one sense logically unassailable, iS ^
theargument which draws attention to the apparently anomalous

, attitude of society towards homosexuality in men and women.
It is well known that not only men, but women also have homo- ,

sexual inclinations and relationships and indulge in homosexual .;|
physical practices. Yet Ixsbians never attract quite the same
n6ticc as male homosexuals, and, from the point of view of the
rriminal law, in the absence of assault or public indecency escape
all hability. This is apparently illogical, and, it may be to some
extent, actually anomalous. .. _

Nevertheless, there is usually some basis for apparently illogical
•social attitudes, and the explanation maywell be found in the fact
>that^femalc homosexuality^ is, in fact, a different type ofactivity
•from male homosexuality! Just as a male homosexual never
becomes a female in a m^'s body, so a'Lesbian is never, or at
least seldom, other than a^woman, and a very feminine woman at
that. In my own life I have only known two cases of female
homosexuality which in fact raised important questions of social

, behaviour and social consequences. In neither was the activc .
partner otherwise than recognisably feminine in her social
behaviour, in one case, although the homosexual motive was
plainly to be seen in one of the parties, I was never at all satisfied
that any active homosexual conduct had ever taken place between

. them. Seen from this angle, the difference betweenthe treatment
by sooety of male and female homosexuals is only another
example of the different treatment generally accorded by society
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to men and women in relation to their sexual bchaviouf The' I"/public nuisancc spoken of by Tacitus, Isuppose it is as true oftbe
two practices are not, in truth, wholly analogous, although thev homosexual as of the fortune-teller.

(^existence of the female homosexual in schoiDls or in the Armed '
^orccs presumably requires spcdal attention^ >>; ' '*Hoc genus et veiabitur semper at retinebitur.**

Some of the other objections arc not qiiite so serious. For ; !instance, I find ithard to take seriously the argument that homo ^ some extent comforted by the thought that the epigram
sexuality would not increase if it were partly legalised. This > is as true of burglars and thieves as it is of fortune-tellers or
argument is usually accompanied by the assertion, wholly with- homosexuals.
out proof, that in France and other countries where the law is less • !•*?> :
severe, there is much less homosexuality than in this country.*:'- .
My own belief is that the contrary is the case, but sincc, where'•
there are no prosecutions, there can be no statistics, I reirard the' K-i
matter as wholly incapable of proof in either direction. I content'̂ I?--
myseit with observmg that, undl statistics showed the contrarr- r V
was the case, the advocates of a far more worthy cause, the ' i i
rclaxaoon of the licensing laws, used as confidently to assert 9
^t there was far less drunkeimess or alcoholism in France• '
than in this country. In fact we now know the opposite to Ijlv ; ..
true* j

^^so find it rather difficult to treat seriously the argument that 'vl- ^
the proscription of homosexuality creates "an aggrieved and self-VI i'-.consaous n^ority which becomes the centre for dissatisfaction ft V'

I -t For the reasons I have given, the dissatisfaction- f?- -
j and terment among homosexuals is due to far more deep-seated 4 v.
I causes than the danger of criminal prosccurion, and, if the law vfS;:' •.

were altered in the sense advocated by the Rej^ort which maker-^ 'use of t^s argument, it is doubtful whether active homosexual} f . .
would, mfact, find themselves much less the target of legal pro- * • 'ceedings than at present. r f • '

- I suppose to the last word on this subject will never be'-
spoken. Speaking for myself I have never been able to withhold- ' fev" .;;.
sympathy with criminals of almost any class, murderers, thieves:
Bc^al offenders of aU classes, persons guilty of assault, or the-A
authors of elaborate financial frauds. But ti/kwmust needs deal . . '
With soaetys, and the moralises failures.f Punishment and re-'fete;' ' >
pression is apoor substitute for morality in^y field, and the aim- I:
of stotes^ship should be to limit, rather than extend, the need ' -.
for It. Nevertheless, like another, and no less inveterate,,type of ' •

+ Boothby, M.P. WmW, 28th April, 1914. '•11 quote thiB from the Report I have tittady rcferrail to. . •

m
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^ *cufe* no less distasteful or abhorrent than would the nonnal

or woman the suggestion that he or she should bechanged • -
into a homosexual. From the few data as yet available it would
be premature to draw any definite conclusion, but it must be

. admitted that there is little at present to encourage the belief that '
the homosexual condition is reversible.

v These arc not the only difficulties with which the theologian--
has to contend. Like other students of the problem of homo- |

.' sexuality, he finds that impartial investigation and temperate dis- [
•'cussion are hindered by ^e emotional reactions which the very
mention of the subject tends to arouse, and which create an ,^

;atmosphere far from conducive to profitable consideration of ft ,, 7,^
(/great social, personal, and moral question. He finds, too» that the • ';_•
' Issue is to some extent obscured by a traditional attitude whose ,; '
' socio-psychological origins have never been fully exanuned, and 1
•that it is commonly prejudged on the strcn^ of certain 1
"logical assumptions which have influenced legislation and opinioq^ ,
f inthe past, butwhi<ii can no longer pass unchallenged.
.. With a scrutiny of these assumptions the theologian's task
'begins; they must be put to the test of biblical and historical
enquiry in order to discover whether they can be accepted any
longer as determinative for the moralist, the magistrate, and the
law-giver. This done, other matters demand attention—^d

•,' iSotably, a review ofthe morality ofhomosexual acts in the light
'of what is now known about the condition of inversion. Here it

important to observe both the relation and the distinction
:. ..between crime and sin, and to recognise that the civil and the
• spiritual powers each have a dual responsibility. In declaring
' 'God's abhorrence of sin andbis judgment upon the wicked, the

Church does notomit also to proclaim his mercy and love towards
•^/sinners as displayed on the Cross, and to extend to the penitent
;' his promise of forgiveness and restoration. Likewise the State,

while taking all necessary measures to protect the community
'. against the vicious and the depraved, ought not to neglect the
' reclamation aiid reformation of the homosexual who falls foul

- ". the law, and the provision of medical and psychiatric treatment
•" for those whose conduct isattributable to thcW mental or physical
. condition. Furthermore, every endeavour should be used to
• secure the acceptance of the honourable invert by society as a

citizen who, despite a heavy handicap, can make a spccial cott-

'THE HOMOSEXUAL AND CHRISTIAN MORALS

(l) MAIN FACTORS FOR CONSIDERATION

" Wofthepersona], moral, and social problems which confront
. . the pastor and the theologian arc more complex and delicatc:
than those connected with homosexuality. In the first place, the
whole subject bristles with inherent difficulties. We have, as*yet,':

jno certain knowledge of the cause or causes of the homosexual
, condition. In many cases itappears to be psychological in origin,
; and attributable to unsatisfactory emotional adjustment in child- •
i hood; an unhappy home, a faulty parent-child relationship, die
V^sruptionof the family, by divorce, death, and even war service

—these are factors which occur again and again in the histories
of inverts. But they arc not present in all cases; sometimes the
condition of inversion seems to be constitutional, and due to
hormonal causes—indeed, allowance must be made for the possi
bility that environmental factors may only encourage the develop
ment and emergence of homosexual propensities already latent.
Into discussion of such technical matters the theologian cannot
enter; he can but note the divergencies of opinion among the
experts, and recognise the points at which th^ uncertainties;
impose limitations upon him.

In regard to the 'cure' of homosexuality the theologian will
exercise jno less caution than in regard to its aetiology. Some
experts claim that it is possible to heterosexualise liic invert and
that treatment has been successful in many cases, but others con-

tiiat little or nothing can be done to establish sexual
\ normality. In this connection the fact should not be overlooked
I thatmen who appear to be, and regard themselves as, inverts arc

sometimes found simply tobe arrested inemotional development,
and with skilled therapy can often be assisted toattain maturity.
Such persons are usually anxious for help and co-operativc imder

\ ttea^ent, whereas the invert proper, while grateful for guidance
t in his problems ofadjustment to Ufe, generally finds the idea of
\ 56
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tribtition to the common good. To all these aspects of tht^J ^rcssipn indiscriminately in heterosexual or homosexual acts. ,,.
problem the theologian must pay due regard, attempting" ta? such apattern ofconduct, however, may appropriately

THE HOMOSEXUAL AND CHRISTIAN MORALS

iHLiot ^ay uuc ttklClIipuag iq;; t'.'Vvhlle SUCH a pattern Ol CUIIUUVL, livwvvvi., j ~
approach them in astrictly objective and rational spirit, free from!^; termed 'ambisexual', to conclude that it implies the existence m
sentimentality and from vindictive harshness. . ;• f the subject of a state of 'bisexuality' would appear to be an un-

DcspSte our imperfect knowledge of the cause and nature tC '̂warrantable inference of sexual condition from sexual behaviour,
homosexuality, there arc certain facts, now sufficiently established,' The hypothesis of 'bisexuality* seems to disregard the fact that
which must not be ignored in any consideration of the moral r •> circumstances or disposition may induce a person to act m a
questions connected therewith, and certain definitions which arc'-' manner incongruous with his or her 'nature' as ahcfcroscxual or
necessary in order to ensure that no confusion shall arise ovcf lf] -a homosexual, yet none the less agrceablgjQr_.cxp_edicnt_for the

time being. " , , i <r
/trrrrs,'"indeed, no exaggeration to say that the whole problem ot

,'v inversion has to some extent been obscured and narrowed by too
••^exclusive a concern with sexual acts. Consequendy insuffiaent
^=;attcntion has been paid to sexual condition, and in particmar to
' the existence of what may be called the homosexual (as distmct

/ffrom the heterosexual) attitude to life—of which homosexuw
propensity towards others of the same sex—just as ••practices are only one, and that not a necessary or inevitable
denotes alike condition in which the propensity of the subjcct is 'aspect. Simone de Beauvoir's definition of Lesbianism holds good
towards members of the opposite (or better, the complementary)' ''.equally for male homosexuality. Not only is it apersonal con-
sex. While heterosexuality, however, is normal and natural in, 'dition inwhich the sexual impulses are deflected in an abnorrt^
adult human beings, homosexuality is abnormal and compara- f.''direction* it is also **an attitude —^l^atis,

1.. .^1 1 r . • . .1 • . 'VI* ' ' _ . , » » 1 . 1»» J *'Mr>

questions connected therewith, and certain definitions which arc
necessary in order to ensure that no confusion shall arise ovcf
terminology. First, it is important to recognise the essential dis
tinction between the homosexual state and homosexual behaviour,
Although the latter is commonly described as 'homosexuality*,
both in colloquial and in scientific usage, homosexuality is not a
kindoficonduct, and the word will not be employed herein that
sense. Homosexuality^ strictly speaking, denotes a personal sexual
trW/Z/A^characterised by a specific emotional and physico-sexual
propensity towards others of the same sex—just ashetefosexuality.

towards members ofthe opposite (or better, the complementary)
sex. While heterosexuality, however, is normal and natural in,
adult human beings, homosexuality is abnormal and compara
tively uncommon—though in any'̂ society the ratio oftheone to •
the other can never be ascertained exacdy, and is likely to vary j
markedlyaccording to circumstances.

Sexual conduct, too, can be classified as heterosexual or homo-*^
sexual (though it is inaccurate, as already observed, to speak of

vcurecuun; 11 lb iii»u - «*vt

at once motivated and freely adopted"; and she continues: No
•rone of the factors that mark the subject in connection with tlus
-choice—physiological conditions, psychological history, soaal
Vcircumstances—is the determining element, though they all con-
-•^tribute to its explanation. . . No ethical study of homo-y^Liiwugij XL IS jiiacLuiaic, as aircaay ooscrvcQ, lo speaK 01 - //tribute to Its explanation. . . . w.. —

•committing homosexuality'), but itcannot be correlated directly . sexxiality should fail to recognise that the behaviour of the invert
with the subject's sexual condition, for the latter is not in every'; ?-vig often an expression ofthis total attitude to life, and must not,
case the sole determinant ofbehaviour. Statistical research cod- 1;;; therefore, beviewed in isolation from its context.
firms the evidence of history and anthropology that men and -.&:>.r Two further points ofgeneral relevance deserve mention. First,

_r j: 1 _it. . .1 .M* . ® .1 ..v_ Hi.,, J„ O
-I - -OJ t f. V AWU lUlUACl xyj. * 1*1

women are capable of displaying remarkable sexual versatility, !^ there is a tendency to assume thathomosexuality is largely a male
adaptability, and adventurousness when social custom permits or: p.^-^henomenon and a male problem—partly, no doubt, becatiSe
encourages experiment, or when the sanctions of morality, law, •' little notice has been taken in the past of the Lesbian arid her
and religion lose their restraining power. Thus not afew persons, i ot thp nresent time the British law only
exhibit patterns ofphysico-sexual behaviour which are, invarying ./]
degrees, complex and irregular in their deviation from the type, ,a
of conduct consonant with each individual's basic sexual con- ;'
dition. Failure to appreciate the reason for these deviations has
led some students of the problem to postulate or assume a third
personal sexual state—the so-called 'bi-scxual*, which finds ex- v. warrant any sumiiu: uisuiiwuvw o--

"criniciK, or wnen me sancnons or morality, law, •> litUe notice has been taken m tne past lac
;c their restraining power. Thus not afew persons,.1 f'̂ ^^Vctivitics, and because at the present time the British law only
;of physico-sexual behaviour which are, in varying ./ :>.v; takes direct cognisance of, and defines as criminal, homosexud
ex and irregular in their deviation from the tvoe .'Ji.: .'«rt-cj-rtmmitt-edbv males. The homosexual condition, however, is;; acts committed by males. The homosexual condition, however, is^

found among women no less than among men, and women no
:• less than men indulge in homosexual practices. The fact that
; tradition indthe law discriminate inthis anomalous way does not

warrant any similar distinction in treating of the theological and
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moral aspccts of homosexual conduct, nor should it be inferredt
£rom our statutes that male practices as a whole are intrinsically^
more reprehensible or sinful than those in which females' nufli
engage. Second, homosexual acts as a class are sometimes re-'
garded as deserving stronger censure than any form of hctero-\.
sexual immorality, howeveranti-sodal in its effects—a viewwhich
is forcibly illustrated by our legal toleration ofthe fomicator and ,
the adulterer. Such an at^tude, however, is open to the charge of
practical unrealism, and demands careful scrutiny in the light of ,
the principles by which the morality ofsexual behaviour must be;;

_assessed. It is important that consideration ofthe ethical aspects' '
of homosexuality should not be influenced by arbitrary or un-' •
examined assumptions concerning the relative degrees of guilt |
attaching respectively to homosexual acts, and to heterosexual
acts which contravene the Christian moral law. X'

I, , J;i;
(n) ORIGINS and DEVELOPMENT OF CHRISTIAN ATTITtniE '

Having indicated some of the main factors which must be
taken into consideration in approaching the ethical problems of
homosexuaUty, we must now examine the origins and develop-
ment of the traditional Christian attitude tohomosexual practices'v
which has influenced so profoundly both public opinion and ij:
legislation. I shall treat this subject somewhat, briefly here, sincc u
I have already dealt with it at length in my book, HomosexuaJifyl^
and the Western Christian Tradition, to which I would refer the
reader for rcfcrcnccs and full discussion of the question. , . -r

The story of the destruction ofSodom has probably made the i'-
most impressive contribution to thedevelopment ofthis tradition.' •
Notonly isit cited as authoritative in legislation from the novella^]}
ofJustinian to the canons ofthe third Lateran Council, butit has ,
had a powerful effect upon the fears and the imagination of
Western Christendom for close on two thousand years.- Men
believed without question that God had visited Sodom and its^'
neighbours with a terrible overthrow on account oftheir reputa- •
tion for homosexual practices, and that a like vengeance from' '
heaven awaited all those who tolerated or indulged in unnatural •
vice.

This conviction received support from the Scriptures. In the '
Old Testament the Law condemns to death the man who com- ^

THE HOMOSEXUAL AND CHRISTIAN MORALS

'vWts tiac abomination oftheEgyptians and the Canaamtes bylyifl^
Nxrith mankind as with womankind (L^. xviii. 22; xx. 15), and a
.'mistranslation of the Deuteronomic prohibition against thc .-
gadhish (the 'sodomite' ofthe Authorised and Revised Versions— '

:.Deut. xxiii. 17) has given these statutes additional force inthe eyes .
•oftheEnglish reader. In the New Testament St. Paul denounce'
..the men who, "leaving the natural use of thewoman, burned in
; theif lust one toward another, men with menworking unseemli-
Jhess" (Rom. i. 27), und declares that neither catamites {malakoi) .

nor sodomists (arsenokoitai) shall inherit the Kingdom of God ;
(1 Cor. vi. 9-1o); while the author ofthe Pastorals states that it is ;

;;the province of the civil law to punish "abusers of themselves^
with men {arsenohoitaiY (i Tim, i. 9-10). In the passage already
'dted,, St. Paul also appears to refer to Lesbianism, though Ws

•' allusion to women who "changed thenatural use into thatwhich
is against nature" (Rom. i. 26) could refer to heterosexual per-
Versions. ' ^

• The Sodom story and these biblical texts played a large part in
•determining the attitude of the early Chur<^ which'directed its

..^condemnations principaUy against £hat characteristic sexual vice
ofantiquity, paidophthoria or the corruption ofboys. Roman law

Mikewise concerned itself with the protection of minors {j>Mri
'Ipratextati), The nebulous Scandnian Law, which dated from the

y.days of the Republic, appears to have penalised this offencc, and •
the opinions of the great third-century jurisconsults were given

Vinfavour ofthe protection ofthe young. These lawyers also con-
. eluded that sodomy should be treated as a capital crime, tmd their
view received statutory expression in an edict of Theodosius,

: Valentinian, and Arcadius issued in the year 390. This bc-
^queathed to succeeding ages the penalty ofburning as ameans of
' execution—though it is doubtful whether this mode of pumsh-
/• ment, preserved in medieval systems ofcustomary law (such as

thatof Touraine-Anjou) which has been influenced bythe "Hieo-
v'Vdosian Code, was often, ifeverinflicted. It remained forJustinian,
/ one hundred and fifty years later, to epitomise in his 77th \and

141st novella the attitudes of Church and State to homosexual
• practices and thus, in no small measure, to control thought and

action in the West during the Middle Ages.
In addition to theSodom story, theScriptures, and Roman law,

. two other elements in the formation of our tradition may be (Us-



•il-

SVi-A • the homosexual and CHKTSTIAN morals 43 h,

fiu'-with them—probably with the object ofinvestigating their hwa
• since Lot may have exceeded his rights as a tolerated alien in
' admitting strangers to the city. Anxious, however, that there.

shall be no breach of the sacred bbligations of hospitality, :^t
f attempts to buy off the importunate demonstrators by proffering

"J" his daughters for their enjoyment; but the story tells how they
: v^;werc finally thwarted by the angelic visitors themselves. The
; f ^ekegetical and other problems connected with the Sodom story
' : are fully discussed in the book already mentioned.

Turning now to the external evidence, we find confirmation
^ ?from other biblical allusions to Sodom that its sin was not •'

"Regarded as homosexual. Ezekiel sums up the Old Testament
•conception of the wickedness of Sodom in the words, "pride, fuU-
ness ofbread, and prosperous case"; and in the Apocrypha, ben

! Sifach and the author of the Wisdom of Solomon dcnouncc the
Sodomites for their folly, arrogance towards God, and mhospi-

j. tality. The Rabbinical writers likewise substantially uphold the
•• ' .witness of Scripture, and we learn from the Talmud that the
• ^ appellation, 'a man of Sodom', was commonly bestowed upon '
" any person who behaved like adog-in-the-manger. On the other
•; ,• hand, it isno less significant that none ofthe passages intiie Bible
i :condeming homosexual practices refers toSodom ortoits destruc-

•ivtion—a strange omission indeed, if it was generally believed at
. the time that the overthrow of the city and its neighbours was a-

>•'/Divine judgment upon-sodomists.
;J: , How, then, did the 'homosexual' conception of the sin of
; f :,Sodom arise? A study ofthe Jewish pseudepigraphical writings
:! ^ shows that it first emerged, in an undeveloped and somewhat
|:v. confused form, durijig the second century n.c., and became pro-
#^-gtc8sivcly more defined until it attained its most elaborate
i fv "expression in the works of Josephus, and particularly of Phil^

•& There is every indication that this remarkable re-interpreution of
ij l jVthe Sodom story emanated from Palestinian Pharisaical drclM
•: [V-k distinguished for fervent patriotism no less than for strictness in ',

rnatters ofreligion, and that it was inspired by antagonism to the
• "Hellenistic way oflife and its exponents, and by contempt for
' i; •, >basest features of Greek sexual immorality. In Hebrew tradition

•̂ Sodom had long stood as a symbol for every kind ofwickedness
; i.; that offended the devout Jewish spirit, and nothing was more
• natural than that its citizens •should now be represented as

4* THEY STAND APART ' ^
cemcd. One of these is described by Blackstone as "the v6ice of'l
nature and ofreason", and the other may best be represented aSrE
a nexus of socio-psychological factors, underlying and determin-'f^
ingto no small degree the sexual ideas ofa community, anage, br"^ '
a culture. Neither calls for special discussion here, but it will be'V
well not to overlook the probability that they arc inter-related;''
perhaps we may feel less certain than Blackstone that 'nature',0
speaks in unambiguous accents, and may sometimes suspect that^;
the voicc of 'reason' is only the voice of rationalisation. One'
thing, however, is certain: no student of the sociological aspects;,
of the problem of homosexuality should fail to make due allow«Tfj
ance for the influence which has been exerted upon our sexual;,:,
attitudes by deep-seated arid often unsuspected psychological >
factors.

SucW are the main features of the Western Christian tradition .!
as it relates to homosexual practices. Can it beaccepted as sound
and authoritative, and as a sufficient guide for the present-day ^
magistrate, pastor, and legislator? Can it be regarded as in any-'
way determinative for the purpose of the moralist?

When we embark upon a critical examination of this tradition, v-
it is disconcerting to find at the outset that its most striking •'
feature proves also to be its most vulnerable. Careful investiga-
tion fails to substantiate the venerable belief that Sodom was ';
destroyed because its inhabitants were inordinately addicted to
male homosexual practices. Let us consider first the internal/-
evidence. It is generally held that the Genesis narrative itself-
affords sufficient proof of the Sodomites* vicious proclivities,;;,
since there can be no other satisfactory explanation of their .;
demand: "Bring [the men] out unto us, thatwc may know them." '.
This interpretation rests upon the fact that the verb 'to know*
{jddha') can also mean 'to engage in coitus'—^but is that its cpn-
notation here? Three points tell against it: althoughis a '
common verb, its use in a coital sense is exceptional; when cm,';.?
ployed in this sense, its reference is always heterosexual, and not;:
homosexual—indeed, the very possibility of ^knowing' in this ,•
way depends upon sexual differentiation and complementation,"
and. can only occur between man and woman; and the Sodom ^
story can be expounded no less convincingly by taking in v
its normal sense. Thus the Sodomites' demand is simply for the
production of the men, in order that they may become acquainted
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P , 5, ^ homoscxud pcfr'̂ ^•^"^womankin —literally, with "the lyings of a woman". The
, ^ abhorrent, not only in thcmsclvcs» but a$ ;l :̂ phrMc is ambiguous, and its meatung diflTicult to determine. While

' •• ^ ^ fhostUe culture. . , j[t could be regarded as covering every kind ofmale homosexual ^
I - ! conception ofthe sin of Sodom, devised and ^act, it could equally be construed as relating only to sodomy, inpocmical purposes by patriotic rigorists, had little \ ;;-'which normal heterosexual coitus is simulated by penile intro-'
e "pon emainstream ofRabbinical tradition, and was nevtt '- • mission. Whichever interpretation the exegete favours, it is in-

On the other hand, it was'j- disputable that the Old Testament treats sodomy as a capital
u 5 ^ the Pseudcpi- ; 'i •offcncc; and although a moro humane jurisprudence has ttOw .sctg p a; y c Church, and is even echoed in the Ncw-!^- • aside the death penalty, the Qiristian may not disregard the Old,

es ^en^ w ere Jude 6-7 (and its derivative, zPeter ii. 6-8) is^-', i;.; "•Te8tanacnt*s condemnation of this, and perhaps other homo-
p ^^^ passage in the Testament ofNaphtali\ and thus ;:i ^ sexual acts, as incompatible with the vocation afld the moral
passed into Patn^c thought, and found expression iA ccclcsi-;#);; obHgatibns of the People of God.
fv a can no longer; ; h ' :- Turning now tothe New Testament, we find its teaching quite
artc ^ etermimng the Qiristian attitude to homosexual 'clear.. There is little doubt that the men whom St. Paul describes
nf ^idence whatever that God himself, by an act •; S;- as burning in their lust one toward another and "working un-
v, ^ pronounced such acts "detest-1-' f'? seemliness" together are those whom he specifies elsewhere as

^ oni^ e above every other sexual sin; consequendy- ;; arttnokoitai (active sodomists) and malakoi (passive sodomists,open to investigation by the theologian oa >i . who were frequentiy prostitutes, or exsoUtt)^ and that he had in
same prmap es as that ofother himun actions. -V:, mind such depraved catamites and patderasts as Petronius brings
es ennarc ^"d others have asserted that hornosexual acts ' • before us in the pages of the Satyricon. Moreover, though the

econ emne ythe Hebrew Law less on moral grounds thari ;; .• Apostie docs not expressly mention them, we may be ccrtain that
cy were t^ical of the life and religion of thosc- ;-i' he intended to include in his condemnation the j&Wo/i/f'/Aww, or

Ae-aV which Israel was commanded to have no M • corruptcrs of youth, whom the Roman law also penalised.
r, ® however, betrays a misunderstanding of the 'v It is clear that the Bible condemns as sinful the' practices of^ning o a omination (to ibbdh) in the Levitical f>as8ages, for -i; ' - those whom we may call homosexual perverts. But docs it also

P ^ ® ^unnatu^ vice prevailed among the ," ;V brand as sinful the acts to which agenuine invert may be impelled,
fi! ^ 1 nothing to suggest that ithad any not by moral obliquity, but by adisorder of the sexual nature, for

° ^ '̂ ^ooii^iation'has a technical / • which he (or she) catmot be held responsible? We can only say
hnt ^ I that this is a question to which neither Testament affbri an

m • r« f however, betrays a misunderstanding of the 'v It is clear that the Bible condemns as sinful the' practices of^ning o a omination (to ibbdh) in the Levitical f>as8ages, for -i; ' - those whom we may call homosexual perverts. But docs it also
P ^ ® ^unnatu^ vice prevailed among the ," ;V brand as sinful the acts to which agenuine invert may be impelled,

fi! ^ 1 nothing to suggest that ithad any :. not by moral obliquity, but by adisorder of the sexual nature, for
° 'abomination'has a technical / • which he (or she) catmot be held responsible? We can only say

dso tl. end. .ay oflife ^ttitudl of ^
rfthose who serve them. Thus it can be employed to denote any- •.
^ng whi<A, like idolatry, reverses the natural or proper order of '
things. Homosexual acts, therefore, are 'abomination', not f.
because the heatiien commit them, but because they typify; in -
the sexual realm, the whole ethos of idolatry—they subvert due '•
order m tiie use of tht sexual faculties.

, tbe Old Testament condemns homosexual practices as'abolition, it is clear that it regards them as unnatural; but
docs It conden^ all such practices? This question is prompted by
the wordmg of tiie laws, which specify lying with amale "as with

that this is a question to which neither Testament affords an
answer, since inversion and its peculiar problems were unknown
to antiquity. Homosexual practices were, and could only be,
regarded as wiM evil-doing; the moralist had no alternative •.
explanation of which to take account. Today, however, the •
situation is different, and the sexual behaviour of the invert gives
rise to problems whidi call for special consideration—though we •
must be careful not to misinterpret the silence of the Scriptures
on this matter, Such behaviour is not thereby exempted from ,
judgment according to the principles by which the morality |
all sexual acts must be determined.

While the Bible and earlier Roman law dealt severely with the
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tooscxual offender, Juitinian's legislation had a
influence wluch IS not always acknowledged. In his 77^ and/ 141st he distinguished between the sinner and the criminal

/ 1 sodomist to repentance, reserved the penalties ofI the iaw for the obdurate and impenitent who spurned the Churches
ministry ofreconcUiation. Medieval practice reflected, and indeed
went beyond, the spirit ofthese edicts. Homosexual offences were
reserved for trial and sentence in the ecclesiastical courts, and-
^though penance and spiritual discipline were imposed upon the,'
delinquent, he was rarely (in England, probably never) ^de^
over to the civil magistrate for the capital punishment which'

Snn ^ ' u of course, as sometimeshappened, conviction had also been secured on other and primary
counts such as heresy. It was only when the jurisdiction of thc^^
Church courts over the sodomist was transferred to the temporal

TU the sinner became afelon. Thus the Act of ij33, which reasserted the death penalty
n Against the Person!Act of 1861 id not fully reverse; while the Criminal Law Amend-'

n!!?!- ? crimes thepriea/e homosexual'practices of adult consenting males, removed to the cognisance of
the courts certain sexual sins which more properly lie within the
competence ofa spiritual tribunal. It may therefore be said that^

w . ru — a departure from tiie developedWestern, Christian usage and tradition of the Middle Ages.

^ (ni) Tim MORALITY OF HOMOSEXUAL ACTS ^
" The biblical attitude to homosexual acts is determined, as wc

theological consideration;t regards them as abomination' because tiiey involve the reversal '
of what is sexually natural and arc thus typical products of what
St^Pau the reprobate mind"-the deliberate refusal to ~
acknow edge God sJaws, tiiough they are manifestiy declared in
^s works for all to understand. But here we encounter certain

^difficul^ties. The Bible speaks prindpaUy in terms of sodomy: arc
. other homosexual practices also denounced as sinful~and ie all

as equally. smful? These questions are not easUy answered from the Scrip-
tures, nor do the latter assist us in the critical and deHcate matter

$^"'•'1'̂ ' THB HOMOSEXUAL AND CHRISTIAN MORALS
j|"ofthe genuine invert's behaviour, therefore we must now examine '
;j?^; .the morality of homosexual acts as such.
;V-; ' In'this task we receive Httie assistance from Patristic writers. ,
..''.- Those few who touch upon the subject stress chieflythe \innatural.. -
?(•; character of sodomy, ^e unlayfulness of the pleasxire derived-
, therefrom, and the injury inflicted upon another^by which is ';
; doubtless meant, not physical hurt, but moral degradation. ..

. Augustine condemns these "shameful acts against nature*' as .
•^ transgressions of the commandment to love God and one's neigh'

; bour, and John Chrysostom and others hold that by diverting
vV' the genital organs to other uses than procreation they jeopardise —

human race itself. ,. :
A more thorough treatment of the question is found in ' •

' iPcnltentials, where penances are graded according to the particular^ , '
r homosexual act committed. These codes comprehend every kind

IV; •of practice from simple kissing to sodomy, and take due account
i^ , of circumstances and persons. Lesbianism is recognised, and ^

' careful distinction is made between the Active and the passive ^ ,•
'iic male, between habitual and occasional indulgence, and between'
i: , first and subsequent offences. Boys and youths are treated differ-
••••entiy.from older men; monks, priests, and nuns from the Ikity;

•• : the higher grades of the ministry fromthe lower; and the married
. from the single. In general, clergymen and monastics of both
-. sexes are penalised more heavily than lay people, and men more
- heavily than women and boys; and in the case of the cleric, regard

i'.'' is paid to his order. While the Penitentials are by no means
• lenient in their requital of homosexual sins, they do not reserve

';. -them for exemplary treatment, but attempt to deal with them
equitabl)^ thus sodomy andfellatio, for instance, are commonly

V-'. punished with the same impositions as heterosexual fornication,
• incest, infanticide, homicide, adultery, remarriage after divorce, *

. and the like—though the codes exhibit a striking diversity in their \,,
t;.,;' ' assignment of penances. j • .

• Tlie Penitentials arc notable for their realistic approach to the . : •
pfbblem of homosexual sin, but they offer us no rationale of their - r

' system, and no explanation why one practice should merit a
•greater penalty thananother. Buta few centviries latera thorough

! discussion of the morality of homosexual acts appears in the •
Summa Theologica of Thomas Aquinas. The moral act, he says, is
one which is consonant with right reason," being directed to its
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proper endin a fitting manner. In the case of venereal acts ' function is seen to be simply one aspect of a complcx creative
proper end is procreation, and the fitting manner the ^natural? •I', dynamic resulting from the fact that Man (the ^adhdm^ or Adam,
method' of heterosexual coitus; every homosexual act betwcen '̂ i- u' ofthe Genesis Creation stories) is not an individual, but an unique
males, therefore, is contra naturam and inconsistent with right ' duality of persons—and as such, in aspecial sense, an 'image* of
reason, since it necessarily involves the pursuit of venereal ^ Male and female arc held together
pleasure in such away as to exclude the possibility ofgeneration. ^ purpose ofGod as constituents ofthis total Man; yet, being

Aquinas observes further that venereal acts may be contrary' - ,mutually complementary and radically dissimilar, there
not only to right reason, but also to *'the natural order of the' - !-' every concrete relation between them a certain tension,
venereal act as becoming to the human race*', as for example, i integrative and creative potentialities of sex, which
when ejaculation is procured without coitus, orwhen there occurs'̂ realised in many different ways, from the evocationconcubitus ad non debitum sexum—a phrase which denotes, presum- oflatent personal qualities orpowers to the procreation ofachild,
ably, any kind of venereal act performed by male with male or^J {̂' While many forms of relation between man and woman may
by female with female. From these argxmients Aquinas estab-'S' release the creative dynamic of sex, one in particular is
lishes the conclusion that all homosexual practices arc unnatural, !*'' "<iistinguished from the rest because it involves the use of the
lustful, and sinful in the highest degree. •;• ' sexual organs; this, in all its varying phases and modes of ex-

j whereas the homosexual practices of consenting adults harm no v/ human sex) an act of the whole 'body' {soma)—that is, in the
;• one; but Aquinas insists that any transgression against nature is'̂ :' Apostle's terminology, aperson's total being. Its relational con-
u injury to the Creator, even ifitis not an offence against charity.' '- not simply its mechanical performance, inveSts coitus,
. Hewould seem, however, not to condemn homosexual acts such i • special significance, and whenever it expresses a genuine
^ as caresses expressing the affection of one person for another - it J^ses above the level ofcrude, sensual indulgence,
j provided that their motive is not the enjoyment of forbidden •- purposes ofcoitus may be described as conceptional and
I p^sure, and that they do not lead to the commission ofsinful acts. .relational—the latter denoting its part in the establishment and

In his treatment of the subject, Aquinas is concerned with the > - .consolidation of the 'one flesh' imion, and in the development
objective morality of homosexual acts, and with this we mayv j f enrichment of the common life of those so xinited. While
begin our own consideration of the problem. Are such acts, ptr-^ ' purposes arc to be carefully distinguished, neither must
sey consistent with the standard of right reason?—that is to say,'' isolated from the other. This does not mean that man and
do they conform to the will and purpose of God for .human ' v'V the freedom and the moral right to decide con-
sexuality, as apprehended through revelation, intuition or the •• ^Vscienuously that any concrete act of coitus shall be (so far as it
exercise of the rational faculties? It will be easier to answer this • - power to make it) non-conceptional; only the means
question if the theological meaning ofsex isfirst understood. : i employed, and not the right itself, ate now seriously in dispute

In the debased and often incorrect usage of today *sex' has among theologians. They may not, however, so separate the
acquired a predominantiy physical and venereal significance, but'' '"relational from the conceptional purpose as to exclude the latter
for the theologian it retains its original, primary connotation of V/ permanently, thus rejecting the vocation to parent-;
existence as male or female. Sexual differentiation inplants and >•' hood which is ^ways implict inunion as 'one flesh'.
animals serves chiefly for propagation, but in the human order it tbe use of the sexual organs, both for relational and
is more than areproductive device. 'Animal' sexuality is assumed conceptional coitus, is significantiy limited by two unique'
into and transformed by personality, so that the biological creative Sanctions which these organs discharge. First, tixey are
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question, however, we may ask: Are heterosexual and homosexual
'•^f love so fundamentally alike that what is true of the one must, •
y-) equally be true of the other?
.V; Much depends, ofcourse, upon the meaning attached to 'love*.

in common parlance it appears to denote a sentimental, sensual
y:: rattraction which seeks expression in sexual acts. No doubt there
'!;vare many homosexual as well as heterosexual relationships which
;,. vnevei rise above this crude level; but there are also other homo-

^ sexual relationshifJs based upona strongandhonourable affection,.
. .and perhaps enhanced by mutual sympathy in the sharing of a
I >common burden, or by mutual satisfaction in the enjoyment of a
. ;:, 'creativc friendship. In such relationships deep feelings may
^ -admittedly be engendered, andmay be expressed in words of acta

of endearment—and it will be recalled that Aquinas docs not con-
rij^demn these if the motive is innocent and they do not lead to the
' commission of sin. There is an obvious difference between such

' innocuities and the venereal acts which are legitimate only in a
i-jvcoital context.

v.V This reputable homosexual 'love' may exist between men or
• ^-'hjctween women, and betweeninverts and non-invertsalike; com-
. -'̂ 'parable in some measure to it (though they have their distinctive

qualities) are various kinds of heterosexual 'love'—for example,
. .thatof father for daughter, of sister for brother, of close friends
/'for each other. Both types of 'love* have characteristics in

" common, but their special distinguishing feature may be termed
' • chastity, or the total exclusion of physico-sexual expression. In

iI: ..contrast to them stands another 'love' which is sui gtneris—a love
, 'between man and woman which seeks f\ilfiiment in the establish-

; t • ment of a 'one flesh' henosis^ the creation of an unique common
• ; life in marriage, and the building of a family. This, too, has its

..' chastity, but of a different order, for it is a love in which the
• \scxual organs have their proper and necessary uses, both in its.

, ; consummation and in the furtherance of its relational aind con-
•/' .ceptional ends; chastity here, therefore, relates tothe due employ-

' ment of the sexual faculties for their appointed purposes.
1,1- ' It will be evident ex fypotbesi that such a love as that last

• described, and the union in which it results, cannot possibly have.
• any parallel in homosexual relationship. While, therefore, we

f. -may not deny that homosexual love can be a true and elevated
experience, we must insist that it is one to which expression may
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the means whereby there is established (in principle) the
flesh' /jendsis which forms the personal and interior basis
marriage. Second, they arc the means whereby children arc con*..'
ccived, who will require for theif nurture and education many,,:
years ofparental cari. It is clear that both functibns confine the '̂̂
use of the sexual organs within the bounds of an exclusive and '̂
life-long relationship—that is to say, within the married state
the Church has always understood it.

Right reason thus points to tlie ineluctable conclusion that the .-i
use of the sexual organs, being governed by the Mature of sex V
itself and by the recognised purposes ofcoitus, is proper only in,.,
the context of a personal relation which is both heterosexual and .1
specifically marital. Considered, then, in terms of objective)?
morality, it is evident that homosexual acts arc contrary t6
the will of God for human sexuality, and are therefore sinful./^r stiS

The genuine invert, however, sometimes contends that hc isv.
such by the will of God, and should be permitted his 'natural' /
mode of sexual expression; but this argument shows a lack of/:
understanding of themeaning of the'willofGod' andof'naturalV' -
The normal and divinely ordained human condition is theheteto-' V
sexual and homosexuality, strictly speaking, is an aberradon— ^
though not one for which the subject is responsible or culpable. ,•
Inversion can no more be regarded as God's will for a person':
than can, for example, deformity ormental deficiency—and in all.'
such cases there is a problem of theodicity which lies outside the -
scope of this essay. Heterosexuality and homosexuality are not
alternative human conditions, nor is the invert (man or woman) .•
a sort of/erfium quid between male and female; he is an anomaly A
whose sexual disoricntation bears its own tragic witness to thc-^
disordering of humanity by sin. But sympathy with the homo- -̂
sexual 5 predicament cannot alter the fact that his practiccs,
though congruent with his condition, arc objectively imnatural .•
and cannot reasonably beregarded otherwise. :

Frequently the invert will claim that his (or her) sexual acts, • '
like those ofthe heterosexual, arc relational—by which is meant
that they are a means of expressing love. But this argument is \
open dijfectly to the objection that the relational purpose of the
sexual organs must never (as we have seen) be separated entirely
and pcrmanendy from their conceptional purpose—as must in
evitably be the case in homosexual acts. Setting aside this /
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.. riot be given in sexual acts—a lindtation whidx it sluures with all'.inm OC given 111 SU.IUU *» wuiv
; fojSQS of heterosexual relationship cxcept one.

(rv) SINFUL ACTS AND BI.AMEWORTHT ACTS

•, It is necessary to'distinguish between the objective morality of-
«a act and the moral cxilpabiHty of the agent. It is sinfiil to steal..

, .;--but what degree of blame must be assigned respectively to thej^
>.bnrglar, the kleptomaniac, and the person in desperate need who- '̂
- takes what isnothis own? A similar problem confronts usin the\
; ''due of homosexual practices. In terms of objective morality—'-

tiiat i8» according to the standard of right reason—homosexuid
acts are undoubtedlysinful; but what judgmentought we to pass;
npon those who commit such acts? It may be helpful if we first •
consider very shordy some general principles.'
• For a human act to be susceptible of moral evaluationit must ;
be free from external compulsion—though it may be inwardly ,
compelled by good, neutral, or bad motives, conscious or uncon-^
tdous. The agent must sJso have an adeqxiate'knowledge ofi
what he docs; ifhe lacks such knowledge, his ignorance may be^
either vincible (such as no reasonable person ought to display) )
Jmd therefore cidpable, or invincible. In the latter case the ignotrv

' «&ce is such that it cannot be dispelled by reasonable means, so:
V.that the agent acts with a 'clear* (albeit an imenlightened and:-
' /mboeous) conscience. Consdence, indeed, must always be« '̂

vobcyed. It is authoritative—^but not infallible; being liable t<^i;
error, it needs to be informedand educated. Knowledge, ignot^^^i;
anoe, and conscience, however, do not alter the objective fact of-|>:
dn,butonly determine the extent towhich asinful act is morallyy;^
ifflputable. Wrong-doing docs not always imply moral culpa-^x.
bility, or attract equal blame in all cases regardless of circum^.^
-ttances. Consequently it is important to distinguish between two '̂
'Idnds ofSin—formal sin, which is committed knowingly or injr.^

• Vvifldble ignorance, and material sin, which (though none the lesSfJ^
' ' sin) is committed in invlndble ignorance, good faith, and aclear^^
/^'•'tonsdence/ '•

It'will be evident that these prindples, while of the utmost
tteistance to the casuist in dedding indiifidual cases of doubt o^^

•^ do not lend themsdves to theevaluation of group
:dass behaviour; we can only consider, therefore, how they might/^

• •• vi'.-.

^ 'it.'i'
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bear upon typical individual instances of homosexual practice.
the past a curious double moral standard has tadtly been

1applied to homosexual acts; when committedby a man they were
•generally regarded as grave crimes and gross miscondiict, but
7when committed by a woman they were (ifnot entirdy ignored)
I,- simply dismissed asmere feminine lewdness. This discrimination,
-however, can hardly be justified on rational grounds, and will be
Ignored here. There would also appear to be no warrant for
maintaining dther the minute distinctions between homosexual
•practices elaboratedin the Penitentials, or the broader diffcrentia-
Ttions made by Aquinas. For the purpose of moral judgment it
Iwould seem logic^ to treat alike all homosexual acts resulting in
ijorgasm, disregarding both the sex of the agent and the prcdse
nature of the act in question.

We must first ask: Are homosexual acts really free? External
compxilsion commonly arises through fear, but in certain cases it
may be due to other causes, induding disease. Can it be daimed
|that inversion, being a radical disorganisation and disorientation
'of tiie whole sexual nature, so deprives a person of the capadty

i^ibr voluntary and deliberate choice in the matter ofvenereal acts,
tiiat such acts are not, in fact, amenable to moral judgment—and
ate* therefore not imputable? After making every allowance for

invert's peculiar condition and situation, it can hardly be
''vttiaintained that homosexual acts are compelled to such a degree

that the agent is relieved of allmoral responsibility for them. We
must hold that the invert is ordinarily as capable as the hetero
sexual of acting fredy and properly in his or her physical rdation-
•hips, andthat if homosexual practices take place theyareentii^dy
voluntary and subject therefore to moral judgment. This must
also be true, a fortioriy of the behaviour of the 'pervert*—that is,
the normal person whose ambisexual disposition and lack of
testraint lead to occasional or regular indulgence in homosexual
practices. The only acts which may perhaps be regarded in some

J^measuie as morally non-imputable are those committed by homo
sexual psychopaths, or by others whose condition is abnormal to
such a degree that they may be considered to be under real
ectemal compulsion. Such cases are not common, and concem-
itig themthe theologian must seekexpert psychiatric advice. For
therest, only one condusion is possible: the average invert must
be treated as morally responsible for his or her sexual acts.
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. But moral responsibility docs not necessarily imply blame-',.;
worthiness. An act may lie within the sphere of moral judgment,
and may be intrinsically wrong; yet the agent may notbeculpable,
cither because he is unaware that the act in question is wrong, or
because despite all attempts to gain enlightenment, he remains.
convinced that it is right. So we must now ask whether homo
sexual acts are done in knowledge or in ignorance—whether the '
ftdult practising homosexual always understands fully the moral ^
import of his conduct. We may assume that in almost every casc"^
he is completely aware of what he docs—in other words, that •
he is conscious of his act, and recognises it as one of a particular •
class of venereal acts. But such awareness does not necessarily ,
convey any sense, either of the act's intrinsic morality, or of
personal wrong-doing. Men and women donotalways appear to",
possess anintuitive conviction that homosexual acts are immoral
—•and this, despite the general belief that there are certain basic ;
moral principles (including, presumably, the unlawfulness of such,
acts, as contrary to nature) concerning which no one is entitled
to plead ignorance.

Theproblem becomes critical in thecase of thepractising invert
who would condemn paederasty, prostitution, and Hccntious
promiscuity, yet who would justify his own behaviour (within its
particular limits) by maintaining that homosexual acts arc morally
legitimate for the purpose of expressing love, and are unexcep
tionable when they take place privately between consenting adults.
Such a person might contend that for him the theological argu-'
ments against his conduct arewholly unacceptable, either in them- ,
selves or because they are based upon religious and Christian
premises to which he cannot assent, and thathe acts witha 'clear* j
conscience in the conviction that his practices are right for one
in his condition. Is he in a state of invincible ignorance, and
therefore personally blameless for his behaviour, although it is
intrinsically wrong?

It is impossible to answer this question in general terms, for
each ease needs separate assessment, and various factors require
consideration. Much will depend upon whether, and to what
extent, the invert has soughtenlightenment and has attempted to
inform his conscience. His ignorance cannot be regarded'as
invincible, for instance, if he has deliberately avoided enquiry
into the morality of his conduct lest he might feel compelled to
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morally be blamed—though such acts nevertheless remain
sinful ia themselves, and arc materially sinful in their com-

One final point perhaps deserves emphasis—namely, that in
evaluating the morality of homosexual acts, care must be taken
not to confuse subjeclivc estimateswith objcctivc. The practising
invert, for instance, might maintain that he is invincibly ignorant
in the matter of his behaviour; but his compctcnce to judge in his
own causc is naturally suspect, and the casuist, with all the facts
before him, might well reach a different conclusion. Thus the
fact that homosexual practices may, in certain circumstanccs, be
non-imputable in terms of blame does not entitle the invert to
assume automatically that bccause of his condition he can indulge
without fault. His conduct, as we have seen, must inevitably be
at least materially sinful, and it might prove to be formally sinful
and seriously culpable. In other words, the moral distinctions of
the theologian do not offer any encouragement to laxity of sexual
behaviour.

(v) THE CRIMINAL ASPECT OF HOMOSEXUALITY

This essay would be incomplete without at least some brief
reference to a matter which deserves fuller consideration than is
possible here—namely, the criminal aspect of homosexual sin.
The terms 'crimc' and 'sin' arc often confused and used loosely,
and it is important to observe the distinction between them.
Crime has been dcGned as "conduct (either in commission or in
omission) of which the State disapproves, and for which it
demands a penalty"; sin, on the other hand, consists in free
transgression of the law of God by thought, word, deed, or
neglect to do what is enjoined therein. While it happens not
infrequently that an act is both criminal and sinful, it should
nevertheless be noticed that crime does not necessarily imply
moral wrongdoing, and that sin is not (and, indeed, cannot be)
always punishable by the State. This is well illustrated, for
example, by the fact that British law regards the sodomist as a
criminal while treating the practising Lesbian as innocent of any
sexual offence; yet both equally rank as sinners, no matter what
degree ofmoral blamcworthincss may or may not be imputed to
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them by the casuist, as he finds their sin to be either formal of
material.

If this distinction in law between male and female homosexual

acts is anomalous, no less so is the distinction in law between
heterosexual and homosexual acts; for both, an explanation can
be found, but neither would appear to be warranted on rational

^ grounds. The purpose of attempting to regulate the citizen's
sexual conduct by statute is no longer to restrain him from com
mitting sin as such; but even if it were, it would be difficult to

- justify the selection of only one kind of sexual sin for punishment,
•• to the exclusion of others equallygrave. If, on the other hand (as "j

would doubdess be maintained), the object of the State's acdon :
j is to deter the subject from behaviour prejudicial to the health

and stability of society, it is curious that the law should take no
account of anti-social conduct such as prostitution, adultery,

.seduction of a husband or wife, and illegitimate parenthood. By
making every male homosexual sin a criminal offence, it would

I seem that the Statehasin fact departedfrom a principlewhichhas
, otherwise implicitly governed modern legislation and public

policy in regard to sexual behaviour—namely, that however the
, purpose of the law may be defined in this connection, it is not to

safeguard private morality or to shield the mature citizen &om
temptation to do wrong.

Consequently there is a growing conviction that reform of the
present law is desirable, and that this could most effccdvely be
accomplished by repeal of the statutes under which male homo
sexual acts are now penalised, and the substitution of legislation
designed simply to protect the young, to punish assault and
violence, and to prevent nuisance and breaches of pubUc order
and dccency. Besides restoring some measi^e^p/^CQ.nsistflncy to
the law, such a rcToror'WLruld"tiavirobvious practical advttiilages "

' •^for example: the removal of opportunities for blackmail, the "
: protection of the citizen's privacy and pexsonal liberty^ and thff ^—

facilitation of legal business. It would also secure equalitT'-of
treatment as between men and women in the matter of homo
sexual offences. Nevertheless, such proposals have been opposed
on the ground that they arc both misconceived and mischievoxis,
and are likely, if adopted, to prove harmful to the community.

This objection, however, proves on examination to be some
what nebulous. Its proponents maintain that male homosexual
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practiccs are always so dangerously anti-social in their effect that
^ey cannot be treated simply as sexual irregularities, and that it
is the duty ofthe State tosuppress them by force oflaw. This, of
course, is no new argument; for many ccnturies an extensive and
intimidating catalogue of evils has been attributed to sudT
practiccs. Philo believed that they produced sterility and emascu- '
Jation, and John Chrysostom that they resulted in depopulation;
Justinian declared that they caused famines, earthquakes, and
pestilences; a Oiurch council at Naplousc in 1120 was told that
they had provoked menacing signs, attacks by Saracens, and
grave political and social ills; Albert the Great asserted that they
were as contagious as any disease; and underlying the general
attitude ofChristendom there can clearly be discerned the fear of .
another act ofdivine vengeance like that which was supposed to '
have overwhelmed Sodom and Gomorrah.

Yet nocausal connection has ever been established between this
sin and its aJJeged consequences, nor has any conclusive evidence
(either historical or contemporary) been adduced to prove that it
is actually (and not merely conjecturally) more anti-social than
other forms of sexual wrong-doing. Lesbian practices, for '
instance, are equally prevalent and arc arguably no less dangerous
to society; it cannot but appear illogical, therefore, that those
who wish to leave the law undisturbed should ostensibly con
done in the case ofawoman what they denounce in the case ofa
man. Furthermore, the impartial observer might well be per
plexed that on such tenuous evidence the homosexual acts of'
males should be deemed more perilous to the community than
the widespread heterosexual immorality which is reflected so
strikingly in ourdivorce and illegitimate birth rates.

Resistance to legal reform springs also from afear lest it should
encourage the supposedly insidious influence of what may not
inaptly be described as the homosexual 'underworld'. In con
sidering this aspect of the matter, however, it should not be for
gotten that statutory proscription of male homosexual practiccs
has itself contributed tothe creation ofthis 'underworid'. Inverts,
and especially practising homosexuals, naturally tend to discover
and associate with one another—but they do so under the shadow •
of a law which regards them as potential if not actual criminals.
In such circumstances it is not difficult to understand the emer
gence of a sort of homosexual 'freemasonry' (it would be an
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exaggeration to term it, as some have done, an organised
fraternity) with its recognised conventions and distinctive jargort.
This not only facilitates introductions and friendly intercourse,
but also finds expression in an artificial, intense, unstable, and
often somewhat sordid social life which has its obvious attractions
for the pervert, the male prostitute, the blackmailer, and other
undesirable persons. In its total effect and its implications this
development is undeniably contrary to the good of the com-
mxinity; not only may it serve to attract others to homosexual
indulgences, but if not judiciouslyhandled it could foster a sclf-
conscious and aggrieved minority which might prove adangerous
focus for social or political disaffection. Here, however, important
questions of public policy arc involved; but it would be wise to
weigh carefully the possibility that continuation or extension of
the present law might only intensify and drive further imder-
ground the abuses against which it is directed, while its ameliora
tion might provebeneficial to society at large.

It has been urged that in regard to male homosexual practices
there is good reason for the state's departure from the general
principle that the crimnal law should take no direct cognisancc
of private sexual sin. Adultery and fornication, so it is claimed,
are at least 'natural* in that they involve the performance of
normal heterosexual physical acts, but homosexual practices arc
demonstrably 'unnatural'—and to offend against sexual morality
by contravening 'nature' is more dangerously anti-social than to
offend 'naturally'. This argument appears to rest upon the
premise that any subversion of the natural order in the realm of
sex is a disruptive potential of sufficient power and magnitude to
threaten both the healdi and the stability of society. Plausible
though this is, however, there is no proof that it is more than an
attractive theory. Homosexual practices have persisted, with
fluctuations of incidence due to fashion and social upheaval,
during most of recorded history, yet there is apparendy nothing
to show that they have contributed in any ascertainable measure
to the decay of civilisations or.thc disintegration ofsociety. More- -
over (to return dnce again to a point which has already been
stressed enough) the law at present ignores private Lesbian
practices, anddoubtless will continue to do so—yet if naturalness
is a criterion of what is socially acceptable in sexual behaviour,
they stand condemned with male practiccs. Penalisation or even
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suppression of the latter, therefore, will not wholly eradicate
from the midst of the community the inordinate conduct which
is held to imperil it—a fact which seems to have been overlooked '

The cliief defect of tliis theory is its reliance upon a crudely
mechanical conception of the 'natural' in sexual behaviour which
has tended to dominate the discussion of this question from at
least the time of Jolin Chrysostom. Venereal acts, however, arc
natural, not simpJy because they are heterosexual or involve
penile-vaginal copulation, but rather because they are consistent
withthewhole purpose ofhuman sex as perceived bythe exercisc
of right reason—in other words, because they arc directed to
conceptional or relational ends within the context of the 'one
flesh' relationship. Fornication and adultery, therefore, in a
different but equally real degree, are no less unnatural than male
and female homosexual practices—and to maintain otherwise
would seem to be dangerously sophistical; they too contradict
and frustrate the ordinance of God for the sexes, and in illegiti
mate parenthood and tlie disruption of marriage produce results
which are flagrantly anti-social in character. Consequcntiy it is
difficult to justify as reasonable the argument that male homo-
sexual practices alone should be proscribed by the State ascriminal
on the ground that they arc perilously unnatural.

The problem of sexual immorality and its effect upon the com
munity must never be viewed or tackled piecemeal. St. Paul
wrote that homosexual practices brought upon theirperpetrators
"that recompense of their error which was due", and Augustine
interpreted this to mean that such practices arc not only sinful
per se, but also a requital for other sins. In other words, their very
existence is evidence of a mysterious nexus between cause and
effect in the moral realm, the significance of which must not be
underestimated.

In any society the prevalence ofhomosexual practices is always
one of the more striking indications of corruption in its sexual •
life as a whole. Thus the 'problem of homosexuality' which now
confronts us arises from a decay of moral standards and an
abandonment of moral responsibility in the field of sexual relation
generally—and these, in their turn, are due to false or impeifect
conceptions of sex and to ignorance or rejection of God's willfor
man and woman. I lomosexualpractices, therefore, are not them
selves so much a source of corrupting influence as the ineluctable
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result of acorrosion which has already left itsmark uponmarriage
and family life in our time and may, ifnot checked, lead tofurther
evUs. Hence attempts to suppress such practices by law may be
little more than efforts to cure symptoms while ncglccting the
disease itself.

It is impossible to resist the conviction that despite a super
ficial show ofcomplacent indifference our society is well aware of
the nature of this disease., and has a profoundly uneasy conscience .
about it. But an unpalatable truth must be faced: instead ofi
addressing itself energetically to the reform ofwhat is amiss in;
its sexual life and ideas, it has tried to relieve its sense of guilt by
treating the male homosexual (as oncc it treated the prostitute)
as a convenient scapegoat. Ultimately such a projection ofblame
must prove futile; but much harm, distress, and injustice may be
caused before it is effectively exposed as a discreditable evasion of
social and moral responsibility. If Augustine is right, it iscertain
that homosexual practices (whatever may be said oftheir intrinsic
morality) arc a 'recompense' with which any society may be
visited if it departs from the Divine principles by which human
life should begoverned, andfrom the allegiance which it owes to
God. It is certain, too, that they always point to a radical dis
organisation of the relationships between men and women upon
which the whole complex social structure is reared. Hence it is
vital to see the question ofmale homosexual practices ina wider
context than that in which it is commonly set.

Does this then mean that the State should treat as criminal
offences all sexual sins which are demonstrably anti-social in their
effects? A moment's reflection will show that even if this were
desirable it would be manifestiy impracticable. Innumerable
attempts have been made in the past to suppress both homosexual
and heterosexual immorality by statute and police action, and all
have failed. The present legal proscription of homosexual
practices is thus an anachronism, and its conspicuous lack of
success is sufficient proof that this method of trying to enforcc
moral behaviour upon the subject is futile. Theprinciple already
mentioned—namely, that it is not conceived to be the purpose of
the law to safeguard private morality orto shield tlie mature and
presumably responsible citizen from temptation to do wrong—
appears to represent the limit beyond which the modern legis
lator is not prepared to go in taking cognisance of sexual sin.



ij.;

AI j|.

iir V<k'--

IP
III,

ill
it
illIs:

pi
hh[\,

fc'P,'

Wp:

P-
III
iffi!
If

THET stand APART Iji, HOMOSEXUAL AND CHRISTIAN MORALS 6j

MCcpt where Acre has been assault or violence, comiption of the "r?; that they cannot be handled and dismissed in afew sentcnccs;
r nuisance. The only exception to C since, therefore, some selection was inevitable, it seemed right tome general application of this principle is in the case of male ' 'concentrate upon the moral and alUed issues, as these arc of
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vuiiupuun or tneyoung, or public indecency or nuisance. The only exception to
the general application of this principle is in the case of male
homosexual acts—and several reasons have already been adduced
to show that such an exception is unwarranted. It should clearly
be understood however, that to exempt the private sexual sins of
Ac jndivi^dual from die scope of the criminal law is not to condone
them or dismiss tliem lightly. Nothing can alter the fact that they
arc moral ofTcnces for which he or she must normaUy be held
culpable; yet at the same time they are regarded as acts of wrong
doing which, by reason of their peculiar charactcr, cannot
properly be prevented or punished by the State. And from this
category of immoraJ sexual acts which are deemed not to be
cognisable by die law there would seem to be no justification for
excluding male homosexual practices.

(Vl) SUMMARY

In this essay I have tried to present an impartial and balanced
assessment of some of the moral and cognate problems connected
with homoscxuahty. This has involved both acritical estimate of
tht biblical and historical factors which have contributed to the
development of the Western attitude, and aconsideration of the
moral charactcr of homosexual practices. In dealing with the
Jatter, I have adhered closely to the theological principles by
means of which the morality ofhuman behaviour has tradidonallv
been determined, but I have also paid due regard to modern
msights into the nature and purpose ofsex. I trust that the result

S7m"aHer areasoned Christian judgment upon
There are, of course, many religious and social aspects of this

question which could not be considered here. Thus I have said
nothing about the Church's pastoral and reconciliatory ministry
cither to die smrnng or to the innocent homosexual, nor have I
discussed die special responsibilides and obhgations of the State

omtrf r ^ ^ Ion^ttec all reference to the invert's personal problems, and in
particular, to that of attaimng a satisfactory and morally sound
adjustment to Ufe. These arc aU matters of such great importance

concentrate upon the moral am
immediate and pressing interest.



THE MEDICAL ASPECTS

INTRODUCTION

^"T^HERE is much interest, some alarm and considerable pre-
J[ judice about homosexuals. Much of the last named is

founded on ignorance and misconccptions, as tlic belief that
homosexuality is simply a form of vice which could be con
trolled at will. But apart from such facilc assumptions, wide
differences ofopinion exist about the extent, causation, and treat
ment of the condition. The reasons are not far to seek; homo
sexuals are secretive about their lot, and naturally disinclined to
give information about themselves. When they do seek advice,
it is more often than not because they are in trouble. Conse
quently, as Bennett points out, doctors arc apt to see a selective
rather than a representative cross-section of the disorder. Even
such an authority on the subject as the late Havclock Ellis had
to base his estimates of the incidence of the disorder largely on
clinical experience.

Various large-scale enquiries have been made; but with the
notable exception of the Kinsey Report and K. Davis s enquiry
into homosexuality in women, they have been criticised chiefly
on the grounds that full and frank information could not have
been obtained. Kinsey went to great pains to cross-chcck his
results' numbers, andthough hisfigures of 57 percent are perhaps
startling, they are probably accurate.

Opinions differ considerably about causation, and t,he same
applies to treatment. The results of any forms of trea^ncnt arc
notoriously difficult to assess, and are inclined to give rise to
passionate controversy in most fields of medicine; die field of
homosexuality is no exception to the rule! Probably owing to the
difficulty ofassessing results and obtaining adequate follow-ups,
no figures of results appear to exist. The field is thus wide open
to expression of clinical opinions, wliich vary from the very
cautious tothe incredibly opumistic, and probably more accurately
reflect the personality oftheir sponsors than the reliability of the
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INTRODUCTION

If reader is to be able to form adequate judgments on this
complex sub)cct. and to see it in perspective, -vvhat he requires
above all js facts. It is also essential to view the matter dis-
passionately, with the same detachment and objectivity as for
e^mple, die venereologist approaches his task. It is not aquestion
of approval or disapproval of the patient's behaviour, it is a
question of saentific observation, and drawing the conclusions
warranted by the facts.

To the best of my ability I have tried in the ensuing pages to
follow my own advice, and give as factual and objective an
account of ^e subject as I can. My task is to present the mcdicai
spects, and I have, as far as possible, confined myself to these,
n tlie chapter on offenders, the very nature of the subject has

however, involved some trespass into neighbouring sociolodcal
territory. I have not trespassed more than I need, but I believe
in any case that the doctor's special knowledge of these problems
gives liim some right to intrude. I have been told there is in
a^^ity, no law of trespass; however this may be I can only say
that I am quite brazen and unrepentant about my transgressidnsl

I should make it clear that a// the opinions expressed here arc
my own, and must not be attributed to any of the authorities I
wor or, or my co-authors. I deliberately wrote my manuscript
quite independcndy so as to avoid any possible mutual embarrass
ment on a controversial subject.

f assistance and advice, andto thank Mrs. E. K. Kmg for her efforts on the typewriter and in
deciphenng my cxecrable handwridng. I would also like to make
acknowledgment to Mr. H. V. UsiU for the friendly interest he
has shown and hdp he has given in getting this work to press.

W. L. N.

INCIDENCE AND CAUSATION OF
HOMOSEXUALITY

Homosexuality refers to sexual attraction and interest
between members of the same sex. There are all gradua-

'• tions of the condition. At one end of the scale there arc those
who have never had a normal sexual impulse. These are some
times referred to as constitudonal inverts, a term which is re-

f garded as doubtfully accurate by some. Others have both homo-
I sexual and heterosexual impulses, and are called bisexuals. At
; the other end of the scale from the complete invert are those who

are only homosexual under excepdonal condidons, for example,
• when tJhey are totally segregated from the opposite sex; their
1 homosexuality disappears as soon as they return to a normal

environment.

The incidence of homosexuality in males has been variously
, esdmated as 2-4 per cent of the populadon by Havelock Ellis in

England, 5per centby Hirschfeld in Germany, and 57 per centby
Kinsey in the United States. Kinsey's survey was made on over

f 1,000 cases—which were extremely carefully invesugated and
cross-checked. The criteria he used for men is that actual ejacula
tion had been reached in the course of some kind of homosexual

^ acdvity. Rating his cases according to the degree of preponder-''
ance of homosexuality over heterosexuality, he considered 13 per
cent of men were predominantly die former. Havelock ElHs

„ esdmatedthat in about 5o per cent of homosexuals in this country
overt homosexual pracdces did not occur.

' In women—^where the term Lesbianis used to designate the con-
didon—Kinsey puts the figure at about hal([ that for men, though
Ellis thought Lesbianism was the commoner. Katherine Davis,
from Invesdgadng 1,200 college women in the United States,

^ found 50 per ccnt of women had shown evidence of some degree
of homosexuality at some dme in their hves, overt practices

I occurring in about halfthis number. The wide divergencies these
figure show indicate at the outset some of the complexity of the

69 r
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i,tropins (substanccs which in men should theoretically increase

the amount of male sexual hormones and decrease the amount
ofme female hormones), in fact, sometimes the reverse ocairrcd.

One must conclude, therefore, that present-day knowledge
does not allow it to be said that any /vtoivn sexual hormones causc
homosexuahty. The only exceptions are in cases ofmales who
arc physically underdeveloped, where some results from the
a<^inistration of appropriate hormones can be obtained othcr-
wse all that can be said is that hormones which produce known
physical sexual characteristics, have no effect in regard to the
direcuon of the sexual impulse. The endocrinologists seem
generally sceptical, yet Mayer Gross, Slater and Roth, in their
recent textbook, express the belief that a physical, probably
endocrine basis will ultimately be found in "the more constitu
tion^ cases." As discussed later, it is hard to see that any of the
psychological explanations put forward can adequately explain
them. An organic cause seems far the most likely. Nevertheless
most writers seeM tofavour apsychological causation.

PSYCHOLOGICAL FACTORS

All writers on tlic subject are agreed that whatever other
^uscs there may be, psychological factors are ofgreat importance.
They can be considered in what might be termed an ascending
scale of complexity of explanation.

^nsey, who dearly is exceptionally widely informed on the
sub)ect,.,d(5es not think complex psychological explanations arc
even necessary. His views can be summarised as a belief that
opportunity and facilitation are the main determinants. He
contends that homosexuality is by no means so abnormal as is
popularly supposed. His arguments are based on the frequency
of occurrence as judged by his own figures, its great prevalence
in Eastern countries, and its existence in nearly all mammals
irom mice and pigs to diimpanzees". He believes that, in

animals, it isJargely..fertuitpus_wiicthei_thj^malc approaches
ms own or the opposite sex. Observations on "rats who have
been at^ficiaUy segregated showed that in die absence of females,
the iiiale rat indulges in sexual activities widi his fellow males!
The longer the segregation lasts, the harder it is to rewaken his
interest in the females. It is always dangerous to argue from
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animal similes, but there is a dear parallel between this and what
can be observed in humans.

Returning to beliaviour in hujians, Kinsey adyanccs the
interesdng argument that the attitude of society in making
homosexual activities taboo, in fact tends to perpetrate them.
• East and Hubert in an extensive invesdgation, and Taylor in
a shorter paper, agree that seduction in youth was the com
monest single factor which wouldappear to cause homosexuahty. i
While it undoubtedly plays a part, this explanation, hke Kinsey's, ,
appears an over-simplificadon of the issue. In some homo
sexuals the dme-lag between the seduction and the development
of homosexual tendencies is great, and they often appear either
to have been indifferent to, or actively to have disliked the experi
ence. In other cases, all the evidence points to the youth acquies-
dng in homosexual practices because he was already predisposed,
maldng opportunity rather than being made by it. Finally, as
East himself points out, many homosexuals have their first
homosexual phantasies at a very early age, for example when
four years old, which must be well before they were seduced.
On the whole seducdon, hke rejecdon by a woman after adoles
cence has been reached, seems more Ukely to account for homo
sexual tendendes manifesting themselves, than explaining the
origin of the abnormality. To understand these it is necessary
to go deeper, as discussedlater.

East and Hulx^rt also found broken homes, especially the
absence of the father, contributory causativc factors, and stress,
as Chfford Allen does, the harmful effects of foolish upbringing,
not only on sexual matters, but in tlie parental attitude to the
child generally. Those who desire a daughter, for example,
bring the son up as girUslily as possible. A widowed mother,
anxious not to lose her son, keeps him away from women and
unconsciously fosters any latent homosexual tendencies.

Fenchel makes the observadon of how often perverts find
the genitals of the opposite sex repugnant. I would endorse this
observation from my own experienceas I believe it plays a very
important role. It possibly results from instilling shame about
thdr bodies into children. Foolish upbringing on sexual matters,
as some of the case-histories will show, seems to be partly
responsible in some cases for later sexual mal-development. Fear,
as well as repugnance, seems to be aroused by die gcnitaha of
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the opposite sex. Freud explains" this, in the case of men, as a
castration fear, alicging that there is a phantasy of a woman as a
man who has lost his genitals. Another factor which must be
taicen into account is the anatomical association between the
organs of reproduction and of excretion, which may account for
the fascination of lavatories as a site for homosexual practiccs
and for the interests of the pederast.

East also points out that fear of venereal disease may so
frighten a young man that he dare not have relations with a
woman. I have seen some striking examples of this in my own
practice, but usualJy^ Dnderlying. this fear is an already present
sense of guilt about sex, imbibed from earlier teachings, which
is expressed as a fear of venereal disease. This, of course, docs
not mean that venereal disease is not a very real danger to be
guarded against, butexperience shows that the fear is not always
as rational as it appears.

Finally, there are tlie psycho-analytic theories to account for
homosexuality. Adler hypothesises that feelings of inferiority
in the male prevent him fulfilling his normal role, while women
compensate their supposed feelings of inferiority at being
feminine, by the masculine protest, i.e., they identify themselves
with men. This is somewhat in keeping with Kinsey's findings
that elderly spinsters turn tohomosexual pracdces as they cannot
^ccure normal relations. Freud's theories are based on the exist
ence of infantile sexuality. A good deal of confusion has arisen,
through his use of conccpt of the libido (the life force or elan
vitale) deriving its energy from the sexual instinct, which ispurely
theoretical, and observations on overt sexuality in the child. The
former conccpt is often disputed. Though many, e.g., Mayer
Gross, etal, who are not psycho-analytically orientated, are pre
pared to admit that sexuality manifests itself at a very early age,
and shows a variety of manifestations already in childhood. As
already stated, sexual sensations areexperienced, andmasturbation
can be witnessed, as early as four years ofage and possibly before.
Freud's assertion that the pleasures derived from stimulation
ofall errogenous zones, as, for example, the lips in suckling, are
all a, variety of sexual manifestation, is again often not accepted.
It is more widely agreed however that sensations derived from
the urethral and anal zones, which arc anatomically so closely
linked, are early forms ofsexuality. The objections to admitting
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to the existence of infantile sexuality often arise from prejudice
at the idea of sex occurring at a tender age in an 'mnoccnt'
child.

The importance of realising that sex develops very early, is
that therein may be found much of the explanation of the per
versions generally. Freud regards the child as a polymorphous
pervert, an alarming sounding phrase, though it aptly conveys
his meaning. He believes that the child passes through various
stages of sexual development, much as the foetus recapitulates
its racial history. If for any reason such development is inter
fered with, then sexuality remains 'fixated' at the particular level
it has then reached. It is a plausible enough explanadon, the
main criticism lies in regarding the child as a 'pervert' in what
is a natural stage ofdevelopment: Freud, of course was implying
nocensure, but as Mayer Gross et al point out: there isa tendency
on the part of psycho-analysts to explain childish experience in
adult terms.

It is impossible to go widely into Freud's theories here; the
main points arc: various psycho-sexual phases of development
arc already gone through by the age of seven, and the success
with which each stage is passed through will form the pattern of
later sexual development at puberty. The three main develop
mental phases he postulates are: firstly, the 'oral' or auto-crotic
stage, when the child's pleasures are connected with its own body.
As well as oral satisfaction, he believes the infant experiences
pleasurable sensadons connectcd with defjccation; a failure to
pass through this stage may account for the frequency wi^
which erotic satisfacdon is obtained from anal intercourse in
some homosexuals, and indeed in some heterosexuals. Secondly,
there is an'oedipus stage', when the child loves die parent of the
opposite sex, and identifies itself with this parent. In the third
stage the child comes to love the parent ofits own sex, and if this
stage is safely reached, then later he (or she) will mature into a
normally sexcd individual.

Two dangers arise in the second stage: one is that ifaboy, for
example, develops feelings ofguilt at wandng his mother to the
exclusion of his father, he may escape from the anxiety aroused at
being the latter's rival, by identifying himself with the mother,
so that he shall receivc his father's love instead of his wrath.
This may appear far-fetched and improbable. But it does fit in
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with certain observed facts. Potential antagonism between
father and son (to a lesser extent between the mother and
daughter) is seen in the animal kingdom, where the father is
ultimately overthrown by the son, who is a real danger to Wm.
So Ln humans such rivalry shows itself by parents being stricter
and more critical ofchildren of their own sex. Freud's hypothesis
also fits in with observations of how frequently homosexuality
occurs where the father has been away or the home broken,
the guilt aroused at being left in 'possession of the mother,
necessitating greater inhibition of potentially incestuous trends.
Such conflicts arc, ofcourse, outside the realms ofconsciousncss,
and it is necessary to accept the existence ofan unconscious ^nd,
if these explanations arc to be accepted. The sexual precocity of
perverts, referred to earlier, suggests that these conflicts may
have a greater reality for them than they would in less highly
scxed cliildren.

Stekel stresses psychological factors almost exclusively, and
indeed, by sweeping constitutional factors aside in the most
cursory manner, tends to over-simplify the problem and throws
suspicion on his own objectivity. But, as so often is the case in
his works, his intuitive grasp of a problem shows considerable
psychological insight, and often makes him easier to follow than
other psycho-analysts. He postulates the following processes in
the development of the disorder. The patient is potentially of a
higlily jealous tiisposition; he fears that if he loved a woman he
would be so terribly jealous that he could not bear it if she were
faithless, and becomes terrified of what he would do if this
occurred. Ile fears he might even kill her rather than forgive her.
This arouses such anxiety that he must at all costs avoid any
possibility of such a situation arising, and docs so by avoiding
women. From my experience of perverts generally, I would be
prepared to believe that such a mechanism may exist. Indeed,
it is a point ofview which might explain the early seeds of per
versions. As noted, the sexual precocity of perverts can be
taken as asign ofearly emotional development. Hence they love
and hate intensely but they are still too young to cope successfully
with such strong feelings. In consequence they cannot tolerate
those rejections which come the way of every child. Then, just as
with a rejected adult lover, they come to hate those they rea^y
love, that is, the parent of the opposite sex. This would fit in with

HOMOSEXuALnr: incidence and causation 77

Stekd's hypothesis, and yet be compatibk with the early mani
festations ofhomosexuality so frequently observed.

None of the psychological theories, however, answer the
question why these experiences, common to all ^
adults, only affect some. As Henderson and Gillespie point out,
to answer this it would seem necessary to look
stitutional factor; the soU, in other words, is responsible for how
the seed grows.

hereditary and constitutional factors

Havelock Ellis took tlie view that homosexuals were
of hermaphrodite, being unfortunately endowed wltli the body
of one sex and tlie desires of the other. The fart that some homo
sexuals have certain bodily characteristics of the opposite sex
would lend support to these views, which are largely based on
analogy of certain moths, which, if bred together, produce an
intermediate sexual species. Long also postulates an intersex
which can occur as sex is determined not by aparticular gene or
group of genes, but by abalance being struck between opposing
groups of genes. The details of this process, and the ob)e^ons
to tWs hypothesis are too technical to enter mto here, and it is
enough to say that EUiot Slater, who is an authority on gcnetics,
beliefs that hermaphrodism and homosexuality could pl '̂WV
be explained in this manner. Havelock EUis also claimed familial
or hereditary inversion in 5i per cent of cases; Kinsey
these figures, and poims out that it would need extraordinarily
large numbers to prove anything, in view of the prcvaknce
hoLsexuality. and asserts that in fact there is no such proof.
Direct transmission of the disorder in the complete invert is
obviously impossible. , ,

Some interesting findings pointing to a strong constitutional
element have resulted from studies on homosexual twins. An

i investigation by Kallmann in the Umted States is both repre
sentative and the largest of its kind. He sought out homosexual
men not only via medical sources, but via "disreputable haun s
of the underworld." He collected eighty-five predominantly
homosexual men, each of whom had atwin brother. ^otty-&vc
of these men had a binovular twin, i.e., a twin resulting from
the simuluneous fertilisation of two ova; each of the other forty



78 they stand apart

was one of a pair of identical twins, i.e., twins who result from
a splitting in two of one ovum immediately after fertilisation.
In the case of the 45 binovular twins, just under half the
brothers displayed overt homosexual traits, afigure approximating
to Kinsey's estimate for die general population. But in the 40
identical twins, a// the twin brothers were similar in regard to the
degree of homosexuality as far as could be estimated from the
history, and also in regard to overt practices. Of particular
interest is die author's statement that as far as he could elicit—
and it appears to have been avery careful study—these twins had
shown customary homosexual secrecy about themselves, and
developed the condition quite independentiy. In some cases they
^d not even been brought up together. A point ofadditional
mterest, m view of a widely held tiieory that in schizophrenia
Ae patient is often struggling with latent homosexual tendencies,
is that 6of these 40 identical twins developed schizophrenia.

This concludes a short survey of the various explanations
given to account for homosexuality. None of them arc entirely
satisfactory, none of them account fully for the condition. The
psycho-analytical explanations reveal how sexuality develops, and
the factors wWch may interfere with development. They would
seem most satisfactory inexplaining bisexuality. Inthe 'complete
invert*, who has never known a heterosexual impulse, they are
less satisfactory. Even if psychological development has gone
astray in earliest infancy, owing to emotional difficulties, the
question arises why does it do so in children where upbringing
and environment have been no different from those who have
developed normally? Some inborn constitutional factors must be
assumed present as it so often is the case in medicine, for example,
inexplaining why one individual gets tuberculosis, while another
equally exposed to infection does not? Kallmann's work on
twins is strong evidence in favour ofaconstitutional factor, for in
some ofhis cases the situation was actually reversed: instead ofa
different characteristic resulting from the same upbringing, the
reverse occurred, identical twins brought up under different cir-
cumstanccs both becoming homosexual.

Throughout psychiatry one finds that the structure of the
personality is an interplay between environment and constitu
tional endowment, so much so that it is almost possible to devise
an equation that constitution X environment = a constant.

A
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With increased knowledge it may be possible to analyse and
resolve the so-called constitutional factors; they may, for example
really be an expression ofsome physiological dysfunction which
as yet we do not understand. If so, at present there is nothing
that can be done about them. It is on this account that psycho
logical theories are more popular, as they at least open up possi
bilities that preventive or tlierapeutic measures can be taken.
How far this is, in fact, possible is discussed later on, but it is
very necessary not to allow wishful thinking to influence judg
ment in the assessment of causation.
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complete woman invert should only contemplate marriage with
her male opposite number, when both parties will be content
with companionship, without anyquestion of sexual relationship
entering into the matter.

^y-

. •• ••".•••I'.- •

IV

THE HOMOSEXUAL OFFENDER

•^HE post-war increase in homosexual offences has focussed
attention on this problem, which is so important as to

merit a chapter to itself. Anyone with experience of these
offenders knows what intractable problems they can present,
for many ofthem are unresponsive either to treatment orpumsh-
ment. And the question is what can be done? Is the answer
that there should be more facilities for treatment, or should
there be special custodial institutions? Alternatively, should
punishment be more drastic, or the law altered so that practices
between consenting adults, however objectionable they may be
considered, would only be regarded as breaches of the moral
code, and not as criminal offences? In order to answer these
questions, it is useful to sub-divide homosexual offenders into
the following three categories:

(1) Those who offend against young persons or children.
(2) Those who commit acts of indccency in public, and who

importune in public places.
(5) Those who indulge insexual practices inprivate with another

consenting adult.

All sexual offenders can be further sub-divided into those who
are stable and those who are psychopathic, though, of course,
there are degrees ofinstability. In advising Courts on the chance
of the non-repetition of offence, this question of stability is the
most important guide, but in deciding how best to deal with
the individual offender, the first classification is the most useful.

Taking the second group first, i.e., those indulging in
indecent practices in public and importumng: though a good
number of these are psychopaths and male prostitutes, they arc
not infrequently otherwise respectable, educated and cultured
individuals. They are often engaged in artistic pursuits, but * 7
staid business and professional men are included intheir numbers.
Generally, the more respectable they are, the more likely it is
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Aat the ofTcncc is importuning rather than an act of public
indecency. One of the most puzzling and peculiar features in
these cases is a repetition of such behaviour, often after several
convictions. The offences frequently occur inWest End lavatories
where those who commit them must be aware—^indeed, know
from their own melancholy past experience—that the police
keep aregular watch. Hence itmight be supposed that expediency
alone would encourage discretion, but this does not appear to
be so.

A possible explanation why lavatories are so often chosen is
that ^ey are good places for meeting like characters, but so are
certain well known West End resorts and public houses, where
presumably itwould be equally easy to pick someone up, and to
do so with greater safety. Probably the sight of other men's
genitals is aprecipitating factor in many acts ofindecency. It is
also possible that lavatories are not entirely fortuitously chosen,
Mclement of vicarious excitement being present—the very risk
involved being an added stimulant. Moreover, as indicated in
Section I, the association in the mind between excretory and
sexual function, may mean that the lavatory itself adds sexual
interest. This, ofcourse, is purely speculative.

That the sight ofthe male genitalia may be apowerful stimulus,
is borne out by certain case histories. Thus a homosexual who
served in the army told ofthe embarrassment he experienced, and
the struggle he had in remaining chaste, owing to the very strong
desire which was aroused inhim by the sight ofnaked men inthe
bathhouse. He resisted temptation throughout the war, but
after demobilisation ultimately succumbed, committing an
indecent act in a public lavatory, where he happened by chance
to see another man's penis through an aperture in a urinal, He
came from a strictly religious family and had fought temptation
to the uttermost, but once the barrier was broken down, as so
often happens, he indulged in such acts ona number ofoccasions.
Some more fortunate individuals find the mere act of looking
is a source of satisfaction in itself, and are not tempted into any
indecent practices. For example, I was referred to a patient who
had been found loitering in lavatories, watching boys urinate.
He explained his action by saying he was conducting a piece of
research into the comparative number of boys who were cir
cumcised here compared toforeign countries, and using this as a
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measure of the efficacy of the National Health Service) This was
clearly a rationalisation of a desire to look at boys' genitalia, but
there was no evidence that he had ever tried to do more than
this.

Alcohol undoubtedly plays a most important part in acts of
importuning and indecency. As stated earlier, homosexuals
often become very depressed. They then seek relief of tension
through alcohol. The alcohol destroys inhibitions and impairs
self-control, discretion is thrown to the winds, and a sexual
offence all too readily occurs. One educatedpatient, an agreeable,
quiet, retiring individual, whom I saw on his third charge of
importuning, told mehow he was normally very shy and would
never be able—or, indeed, try—^to make advances to anyone.
But under the influence of alcohol his inhibitions would dis
appear and he would importune in public lavatories. Afterwards
he would feel thoroughly disgusted with himself.

In the case of those committing acts of indecency in public
which offend others, it would be fairly generally agreed that they
must be stopped, but how to do this is by no means so easy to
decide, for, as noted elsewhere, treatment is so often ineffective
and punishment more so.

In regard to importuning, possibly the simplest solution
would be to change thelaw. The lancet recently made the interest
ing and sensible suggestion that importuning should only be
an offence where a minor is concerned, where payment is de
manded, or where the other party complains. This would seem
a common-sense measure, for not only are homosexuals not
interested in trying to importune normal individuals, but they
have an uncanny flair for recognising their own sort, so that
normal individuds would rarely be molested. Further, as normal
adults would be entirely indifferent to their blandishments, no
harm would result. Nor, as in the case of acts of indecency,
would most persons be likely to be very offended if by chance
dieywere the recipients of a smile, raised eyebrows, or even had
to listen to some obscene suggestion.

It is within the bounds of possibility that indecent practices
might actually be reduced if there were no punishment; sexual
be^viour is paradoxical, the more forbidden the fruit, the
greater the temptation. It is also possible that publicity given
to sexual offences may itself incite others to commit them; the



r) V:

108
('

THEY STAND APART

mere fact that they know that others behave in the same way in
some measure removes the moral sanction even though thelegal
ones remain. Both suggestions arc purely hypothetical and
tentative. A more practical, if expensive, prophylactic measure,
would be to make the stalls in lavatories deeper, and to patch
up the numerous holes and deficiencies in the waJls that appear
to be the cause of so much undoing. As homosexuals so often
seem to congregate in lavatories, notices that confidential treat
ment can besecured, similar to those put upin regard to venereal
diseases, might be a useful measure.

OFFENDERS AGAINST CHILDREN AND PSYCHOPATHS

These present the most serious and difficult problems. It is
generally agreed that whatever tolerance may be extended to
practices between adults, offences against young persons cannot
be condoned. 1Admittedly, some of the juveniles who are
assaulted are not made homosexual, in sofar as they are already
predisposed. With sensible handling, the effects on normal
youngsters are not always as grave as is feared, yet there is clearly
always a danger that such assaults may start a conditioning pro
cess in which latent homosexual tendencies will be awakened.
Apart from these considerations, it is reasonable that boys should
be protected against sexual practices exactly in the same way as
girls are.

The theory has been advanced that the amelioration of the
laws regarding adult homosexuality might allow anoutlet which
would lessen the temptation to seduce young persons. This,
however, is no solution in most cases, for usually those who
seduce juveniles arc not the same as those who are interested
inadults. Stanley Jones, who is very sympathetic in his writing
about homosexuals and those he calls 'true inverts', goes as far
as to designate homosexuals who assault children as 'perverts'.
The term 'pervert' is at best an undesirable one; the expression
paraphilia', used by Stekel, Allen, etc., is preferable. However,
if the term 'pervert' is to be used, it hardly seems justifiable to
regard one particular type ofsexual abnormity as more perverse
than another.

As the case histories have shown, seducers of young persons
are often either frankly psychopathic or quite unable to resist
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temptation, and often have a complete—and, indeed, remarkable
—^inability to appreciate there is anything morally wrong in their
acts. The proper method of dealing with them is exceedingly
difficult and an extremely important problem. Treatment, as
the reader will gather, can only claim modest success, and the

,more unstable the offender, the smaller the chances of treatment
Iachieving anything. Thealternatives are punishment or custodial
care; the latter being either in a prison or in a hospital.

At this stage it would be profitable to consider the existing
facilities for custodial care, and if the reader is to have an under
standing of the practical difficulties, a digression to explain the
medical and legal concepts of insanity, and the present laws of
certification, is needed.

At present a sexual offender can be sent to an institution in
the following ways:

(1) Asa voluntary patient to a mental hospital.
(2) He can be cerdfied insane.
(3) He can be sent to prison.
In the future committal to a 'Prison-hospital' may be possible.

Voluntary Treatment ina Mental Hospital
Psychological treatment of sexual abnormalties does not usually

necessitate admission to hospital. The exceptions to this rule arc
when for some reason it is desirable to remove the patient from
his ordinary environment. This may be necessary if he has
become so depressed or anxious that he cannot be safely treated
outside, or he may be required to enter hospital, as a term of
probation by the Courts. In the latter instance In-Patient treat
ment is often not really a therapeutic necessity, but the Courts
probably feel that it is an added degree of protection for the
public. It also undoubtedly satisfies public sentiment to some
extent, by giving the impression that the matter is being treated
with the requisite degree of seriousness. Further, as treatment
usually is of necessity in a mental hospital, for there are virtually
no other In-Patient facilities, it also gives the impression—quite
spuriously—that the patient has been 'put away'.

As discussed later, certification is extremely rarely possible.
What occurs is, that under the powers given by the Criminal
Justice Act, 1948, the prisoner is bound over subject to his
agreement, to enter a hospital named by the Court. Where this
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Kinsey and others, it is very prevalent. Yet we recently won
a fearful war, and have since increased production steadily
(Butler, 19J4). If this is a sign of national decay and soft living,
then the fleshpots of Britain are Indeed of a very austere varictyl
Once again, objective evidence that homosexuality is harming
society is not very striking; though one must allow for the
argument that, were it not for the law, it would spread so rapidly
that it would bring about this decay. But this is only supposition.

Against this fear can be put the argument advanced by Kinsey,
Ellis, Bennet, McKinnon, etc., that the feeling of isolation and
segregation experienced by homosexuals is itself a potent factor
in producing or aggravating the condition. Thus an easingof the
law might in fact bring about the very ends desired by those who
want the penalties increased!

As already remarked, these are questions which society,
through Parliament, must answer; the psychiatrist is only con
cerned in so far As many of these cases come his way, and that
his intimate knoWlcdge of homosexuals puts him in a strong
position to advise on the problem.

To summarise the position. AU degrees of homosexuality arc
found. At one end of the scale is the complete invert, at the other
the transient bisexual. The latter may be influenced to greater
heterosexuality by treatment, the former are quite unresponsive.
Overt manifestations will depend on the individuals aims, ideals
and personality exactly as in heterosexuals. The commission of
offences in public arc not invariably associated with a poor
personality, but the greater the degree of psychopathy the smaller
the chance of avoiding repetition of such offences, either by
treatment or punishment. It is in those of good personality that
psychotherapy combined with physiological treatment has its
successes. (The prevention of sexual practices in private is
another matter; many perfectly stable, and socially useful individ
uals have no desire to be changed. They feel that as they can
never have any other sexualoutlet, society has no right to demand
more of them than is expected of their normal brothers in whom
extra-marital practices, though not condoned, are not punishable
in law.f In view of this, many think the law should be altered
where consenting adults are concerned in private sexualactivities.
In tlie ease of the seduction of young persons, however, even if
the offender is regarded as Ul, it is universally agreed that the
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interests of tlie young must come first. If no other methods
prevail the offender must be put in custodial care of some sort.
Imprisonment is generally regarded as an unsatisfactory place of
detention, and largely fails to attain its object. Therefore, special
prison hospitals have been advocated as analternative.

The one definite conclusion which emerges from a study of
all the facts is that there is no universal panacea for this age-old
problem, but that each case must be judged strictly on its indi
vidual merits.



HOMOSEXUALITY AND THE LAW

IN OTHER COUNTRIES

' I ^HE purpose of this contribution is to summarise informa-
tion about the law in the countries of Western Europe so

far as it may affect homosexual behaviour, and to discuss the
tendencies of reccnt development which may be discerned from
the practice in those countries.

The attitude of any given legal system to the homosexual is
not by any means fully defined by those rules, or articles, in the
codes which expressly envisage acts of indecency committed by
an offender with persons of his own sex. On the contrary, the
laws of all civilised countries contain provisions wliich lay the
sanctions of the criminal law upon certain undesirable sexual
behaviour contrary to morality whether committed against
persons of the opposite or of the samesex. These offences, which
often indirectly affect homosexual conduct but arc not exclu
sively directed against it, may be summarised under four heads;

(/) ABUSE AND DEFlLr.NfENT OF THE YOUNG AND IMMATURE: i.e., thc
general provisions conccrning indecent behaviour with minors
under the age of consent.

(h) ABUSE OF WEAK MF.MDERS OF SOCIETY DY EXPLOITATION OP A
POSITION OP AUTHORITY OR DEPENDENCE; FORCE OR FRAUD.

(/»') ACTS OF INDENCY COMfcHTTED IN PUBLIC.

(/V) SOLICITING OR IMPORTUNING.

After consideration of the provisions of tlic various legal
systems under examination relating to thc foregoing heads,
which are not primarily concerned with homosexuality but with
sexual behaviour unlawful on general grounds, tliis paper will
set out the provisions of the various codes in so far as tlicy
affcct expressly, and not merely incidentally:

{a) Adult homosexuals whether male or female in their
relations with one another.
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%(b) Special protection of juveniles above the age of consent
against homosexual acts committed by adults.

(c) Homosexual offences committed by minors.
(d) Criminal offences arising outofsexual behaviour notneces

sarily of a homosexual nature.

(/) abuse and defilement of the YOUNG AND IMMATURE
The ordinary provisions concerning indecent behaviour with

chUdren and young people under agiven age ofconsent, regard
less of sex. In all these cases the consent of the victim is by
definition irrelevant.

*

FRANCE:—According to Article 331 Section i ofthe French
Criminal Code:

"An attempted or completed indecent assault {outrage dla pudeur)
committed without violence against achild ofeither sex ofthe age
ofless than 15 years ispunishable bypenal servitude."

The age of consent in France is 15. Error about the age
appears to be no defence in such cases.

BELG/L/M:—According to Article 372 ofthe Belgian Criminal
Code:

I.

"Any indecent assault committed without violence or threat
against or with the assistance of a child of either sex, before die
latter has completed the 16th year ofage is punishable with penal
servitude."

HOLLy^ND:—According to Article 247 of the Dutch
Criminal Code:

"Whosoever commits . . . acts ofindecency {ontuchtige handelingeti)
with aperson under the age of16 years orinduces such aperson to
carry out or submit to such act ... is punishable with imprison
ment up to a maximumof six years."

The age of conscnt in Holland is 16. Error about the age may
in certain cases be a defence.
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SPAIN:—^According to Articlc 436, 429, 430, indeccnt
behaviour {abuso deshonesfo) directed against a child under the
age of 12 of either sex is punishable with imprisonment {prision
menor) from six months to six years and/or fine. The protection
of young girls is extended by Article 436 III to the age of 16
against any sexual interference, provided they are uncorrupted
(bonesta).

ITALY'.—^According to Article 5301of the ItalianPenalCode:

"whoever . . commits acts of indencency {alti di libidini) with
or in the presence of a person below the age of 16 is punishable
with imprisonment (reelusione) between six months and three years."

The age of consent in Italy is 16, ignorance of age cannot be
pleaded if the nunor is under 14 years of age (Art. 539) Prosecu-
don under Article 530 I cannot be instituted except upon com
plaint of the victim or his guardians (Art. 542). It is a complete
defence to the charge to prove that the minor was 'already
corrupted* before the offence was committed(Art. 530III).

SWITZERLAND:—^According to Article 191 I of the Swiss
Criminal Code:

"anyone who has carnal knowledge of, or subjects to an analogous
act, a child below the age of 16 years, is punishable with penal
servitude {reclusion)^

The age of consent in Switzerlandis 16.

W, GERMANY:—^According to Article 176 (3), indecent
acts committed against a person below the age of 14 of either
sex is punishable with penal servitude up to ten years and not
less than imprisonment for six months. The protection of girls
against carn^ interference by men is extended by Article 182 to
the age of 16provided they are uncorrupted {unbescbolten).

—^The age of consent is 16. With regard to sexual
abuse of children Norwegian law does not differentiate between
males and females nor between heterosexual and homosexual
behaviour. In this respect, however, Norwegian law docs dis
tinguish between 'indecent intercourse' with a child on the one
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hahd, in wliich ease coition or an act of a kindred kind must be
proved, and 'indecent acts' committed with a child. Article 19J
makes indecent intercourse subject to a minimum penalty of
three years and a maximum of fifteen years imprisonment, if the
child is under 14; if the child is between 14and 16, pimishmenl
is more lenient (6 months to 5 years). (Art. 196.) A person who
commits an indeccnt act with a child under 16 or induces such
a child to indeccnt practices is punished with imprisonment from
six months to three years, but with imprisonment from one to
three years if the child is under 14 or under the authority or
charge of the offender, or if the offender has used threats. (Art
ziz II.) Ignorance as to age is no defence.

DENMARK:—Article zzo of the Danish Criminal Code
threatens with long term imprisonment any sexual interference
with or act of indecency against a girl below the age of 15, the
penalty may be doubled if the child is still under iz.

This provision against heterosexual interference with a child
is extended by Article 225 I to similar offences committed with a
young person under 15 of the offender's own sex.

The age of consent is 15, and ignorance of age is no defencc.

SWEDEN:—As the Swedish law stands at present, acts of
sexual interference or indecency committed against children of
the sarri'c sex are treated in the Criminal Code separately from
heterosexual acts (ch. 18:10 I); but the separation affects only
the severity of the punishment which may be inflicted. The
punishment for homosexual offences committed on children
below the age of 15 is penal servitude for not more than four
years or imprisonment for not morethan two years.

The age of consent is 15.

(//) ADUSE OF AUTHORITY OR DEPENDENCE; FORCE OR FRAUD

Sexual intercourse or acts of indecency committed under
exploitation of a position of authority or dependence, or by the
abuse of mental defectives, as well as sexual intercourse obtained
by force, intimidation or by a trick, are punishable under all
legal systems under examination here, in most cases without
express distinction of sex.
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FRANCE:—^Article 352 Code Penal, which punishes
attempted or completed indecent assault if accompanied with
violence by penal servitude, is applicable without distinction to
all indecent assault: it applies therefore to indecency committed
against a person of the same as well as of the opposite sex.

BELGIUM:—^Article 577 Criminal Code deals with abuse of
authority and dependence.

Article 573 I and 373 II with violence and intimidation etc.,
in connection with sexual acts, whether hetero- or homosexual.

HOLLAND:—^Article 247 of the Dutch Criminal Code makes
punishable indecent acts of sexual intercourse obtained by abuse
of temporary defencelessness of the victim. It applies equally to
hetero- and to homosexual acts.

SPAIN:—^Article 434 Spanish Criminal Code deals with abuse
of authority. Article 4291 and 429II with force and intimidation.
Article 436 with fraud.

ITALY:—^Article 520 Codice Penale of Italy deals with abuse
of public authority.

Article J19 with violence used in furtherance of acts of
indecency.

SWITZERLAND:—^Article 194 II of the Swiss Penal Code
envisages expressly homosexual relations when it renders
punishable by imprisonment "anyone who by exploiting the
distress of a person or his or her sex, or by abuse of his authority
as an official, employer or similar position, induces that other
person to suffer or commit an act-of indecency."

W. GERMANY:—^Article 174 German Criminal Code
renders punishable with penal servitude up to five years indecent
acts whether of a heterosexual or homosexual nature committed

by abuse of a position of dependence (guardians, educators,
officials and doctors in relation to persons in their care or imder
llieir charge). In addition Article 175a I renderspunishable homo
sexual conduct by males accompanied by force or threat of force
and 175a n similar conduct under exploitation of a situation of
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special kepcndcnce (a term wider than that envisaged in Articlc
174).

NOR MM y:—Articles 193, 194 deal with the use of fraud oi
threats, or the abuse of a state of unconsciousness or insensitivity
to promote intercourse, and are applicable to homosexual as
well as heterosexual behaviour. Article 197 renders liable to
imprisonment up to one year indecent intercourse with a person
under 18 who was under the authority or chargeof the offender.

DENMARK:—Articlc 22j I Danish Criminal Code makes
applicable to homosexual behaviour Articles 216, 217, 218, 219,
220 which are directed against the use of force, fraud, abuse of
authority etc., to bring about heterosexual acts of intercourse
or sexual lust.

SWEDEN:—Under Chapter 18:10a of the Swedish Criminal
Code are punishable (a) homosexual acts committed with a
lunatic or mentally defective person, (b) homosexual acts com
mitted with persons under care and protection in prisons, hos
pitals, almshouses, orphanages or sircar institutions, provided
the offender is on the staff of that institution, (c) homosexual
acts committed with any other person by grave abuse of that
person*s dependence. These offences under 18:10a envisage
expressly homosexual as distinct from heterosexual behaviour,
but a report issued in 1955 by the Swedish Royal Commission
for reform of the Criminal law (which is to come before the
Swedish Parliament shortly in the form of a government bill),
proposes to abolish the distinction between heterosexual and
homosexual offences in this respect. This would simplify the
law, the more so since heterosexual acts against the persons
enumerated above arc already punishable in Swedish law and no
distinction onprinciple need or canbedrawn between thetwo.

(iii) ACTS OF INDECENCY COMMITTED IN PUBLIC

Acts of indecency committed in publicor so as to cause public
scandal arc punishable in all legal systems here considered,
regardless whether the offence is committed by persons of the
saibe sex or of different sex, by one person alone or by two or
more acting in concert.

W:
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FRANCE:—^According to Article 330 Code Penal:

"anyone who commits a public outrage to dcccncy is punishable
with imprisonment from three months to two years, and by a fine
from 2,000 francs to 24,000 francs."

According to the decisions of the French Court the 'publicity*
envisaged in Article 330 does not exist in a private place where
there has been a single involuntary witness who was especially
likely to have been upset bywhat he saw; the presence of a third
person does however usually render the occasion a public one,
for it is evidence which tends to show that sufficient precautions
were not taken against being seen.

H0JLL,j4ND:—Article 239 Dutch Penal Code deals with gross
indecency in public:

"Shall be punished with imprisonment of up to two years or by
fine up to a maximum of 300 guilders:
(i) public outrage to dcccncy

. (^) outrage to decency committed in the presence, even involuntary,
of a third person."

ITj4L.Y:—^According to Articlc 527 of the Italian Criminal
Code of 1931 provides:

"anyone who commits ina public place, or ina place which Is open
or exposed to the public, acts of obscenity shall be punished with
imprisonment (reclusione) from three months to three years."

According to Article 529:

"for the purpose of the Criminal Law acts and objects which,
according to general feeling, offend the general feeling shall be con
sidered obscene."

During preparatory work on the 1931 code a proposal was
made that indecent acts committed on or with a person of the
same sex should be made punishable "whenever public scandal
iscaused thereby" but this was notadopted.

SWITZERLAND:—^According to Article 203 of the Swiss
Criminal Code 1942:

"anyone who commits in public anact contrary to dcccncy shall be
punishable with imprisonment or fine."
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GERAIANY:—According to Article 183 of the German
Criminal Code:

"anyone who causes public annoyance by indecent behaviour shall
be punishableby imprisonment up to two years or by a fine."

NORWAY:—^According to Article 378 Norwegian Criminal
Code:

"whosoever by word, gesture, or improper conduct in a public
place, or by any means likely to cause disturbance of the peace,
unmistakably invites or enticcs to indecent behaviour, shall be
punishable by imprisonment up to three months."

"Imprisonment up to six months can be given for a repeated
offence."

*'A fine may be imposed in case ofextenuating circumstances."

Exposure is punishable under Article zizl.

DENMARK*.—Article 232 of the Danish Criminal Code
provides:

"anyone who violates decency or gives public scandal by lewd
behaviour is punishable with imprisonment up to four years or
under extenuating circumstances with bavtt (a special lenient form
of imprisonment from two days up to a maximum of two years) or
fine."

SWEDEN:—A person found guilty of indecent behaviour in
public (i.e., behaviour which has given public offence but docs
not otherwise constitute a penal offence under the Penal Code)
is punishable by fine or imprisonment for not more than two
years.

(/V) THE ACT OF SOLICITING OR IMPORTUNING

This survey does not concern itself with the question of homo
sexual prostitution, and in many legal systems acts of solicitation
to homosexual behaviour, in so far as they are not pimishable
under special legal provisions or police regulations, are dealt
with in, the relevant articles aiming at suppression of homo
sexual pirostitution. Afew special legal rules are quoted here as
specimens.
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FRANCE:—By a law of April 13th, 1946 (Dalloz Compila
tion 1946 Legislation o. 177) Article 3 soliciting (raccolage) is a
punishable offence regardless of the sex ofthe person practising
it or that of the person solicited. Both sexes arc covered by this
law.

SWITZERLAND:—Amdc 205:
"anyone who publicly and with indecent intent importunes a
person who has given him no reason for such acts shall upon com
plaint be punishalsle by arrest or fine."

NORWAY:—Soliciting in public is punishable under Article
378 (quoted above under iii).

DENMARK:—Soliciting in public even without expectation
ofgain is an offence against police regulations and is punishable
by a fine and oraninjunction not to be found again in the same
place infuture ifthis place isone frequently resorted tobyhomo
sexuals. Article 232 (quoted above under iii) is also occasionally
used todeal with the offence ofsoliciting incertain public places.

AduU homosexuals whether male orfemale in their relations with one
another

Only two of the ten countries of Western Europe which were
the subject of this survey possess in their Criminal Codes express
provisions which make homosexual behaviour carried out in
private among consenting male adults a punishable offence.
These twocountries areGermany andNorway, andeven of these
twoNorway, despite the express provision of its Criminal Code,
does not now in fact institute criminal proceedings against
adults for homosexual relations with other adults. In the other
eight countries here examined the threat ofcriminal punishment
has, in some cases quite recently, been removed from homo
sexual conduct among grown-up persons. As will be seen from
the fact that this change has usually been accompanied by reten
tion, indeed inmost cases by a strengthening, of the criminal law
regarding homosexual acts involving young people under the
age of 21, this step does not in any way imply that in these
countries homosexuality is necessarily regarded as harmless.
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Nor should it be forgotten that homosexual conduct among
adults may be unlawful on other grounds and involve the com
mission of an offcnce not expresslyand exclusivelydirected at the
suppression of sexual behaviour among members of the samesex.
In none of die countries subject to ^lis survey do homosexual
acts among consenting adult females constitute a criminal offence,
though it might be noted in passing that homosexuality among
females (Lesbianism) is a criminal offence in at least one country
not dealt with here, in Austria.

GBRAIANY:—According to Article 175 of the German
Criminal Code of 1871:

"Unnatural indecency commiited between persons of the male
sex, oi between human beings and animals, is punishable with
imprisonment ..."

An amendment to the German Criminal Code which came into
force in June, 193 J (i.e., was enacted by the Nazi Government)
rephrased the old Article 175 and added Articles 175, 175a and
175 b (of which the last one, dealing with bestiality, does not
concern us here).

According to Article 175 (Indecency [Un!(uc/ff] among men) in
its new version:

"A male person who commits, or submits to, an act of indecency
with another person, is punishable with imprisonment (up to a
maximum of five years)."

"In the ease of a participant who at the time of the offence was
under the age of 21 years, the Court may abstain from inflicting
punishment if his offcnce was only very slight."

It is under this article that homosexual conduct among con
sulting adults even if practised in private is rendered punishable
in German law. In addition. Article 175arenders punishable with
penal servitude up to a maximum of ten years the following
aggravated cases of 'gross indecency* among men: (i) acts of
indecency accompanied by the use of force or threat involving
danger to life and limb; (2) acts of indecency committed by abuse
of a relation of dependence or sub-ordination; (3) seduction of a
person under 21 years of age by an adult over 21 years; (4) pro
fessional male prostitution or solicitation for the purpose of
prostitution.
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Attempts are punishable only in the aggravated conditions of
Article 175a.

A question arose in the immediate post-war period whether
these new provisions concerning homosexual offences, having
been introduced by the so-called 'Third Reich*, should be con
sidered abrogated after the collapse of tlie Nazi regime, so that
theoriginal version of Article 175 would have been immediately
restored. The Courts in Western Germany did not adopt this
view and their attitude has been finally confirmed by the third
Criminal LawAmendment Act of August 1953. Article 175 and
175a in the new version of 1955 therefore represent the present
criminal law in the Federal Republic.

There is no definition of 'indecency* in the German Criminal
Code, butforproofof an 'act of indecency* within themeaning of
Article 175,175a, the Courts do not at present insist on evidence
of any action more or less analogous to coition. It is not on the
other hand clearly established in German law whether a con
viction under Article 175 ori7ja could be based on an action not
involving any physical contact with the body of another man.
Certainly casual touching does not come under the heading of
homosexual conduct, though it mightbe punishable as an assault.

German criminal statistics for most years before 1952 con
tained only a single figure comprising all convictions for uima-
tural indecency among males above the age of 18 arising out of
Articles 175 and 175a:

1932:

1953:

1954:

i93J=

1936:

1957-
1950:

19J1:

19J2:

1953;

(Art. 175)
(Art. 17ja)
(Art. 175)
(Art. 175a)

62J
674
872

1791

48
4027

968

total 1839

total 4995
•1947: No Statisdcs published

1752

1897

704

3J3

643
364

(first six months)
(Art. i7j)
(Art. 175a)
(first six months)
(Art. 175)
(Art. i7ja)

total 1057 (for half-year)

total 1007 (for half-year)
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Government Bill which carried out other changes in the Nor
wegian criminal law, because the Ministry of Justice was of the
opinion that it would be "a serious matter to legalise perverse
activities of this kind/*

In 19; 3 the question was taken up again in a recommendation
submitted by the present Norwegian Penal Code Commission,
the permanent advisory body to the Government in matters of
criminal law. The Commission proposed, as the earlier Com
mittee had done, that the penal provision against homosexuality
among adults should be repealed and be replaced by an artide
expressly designed to secure more effective protection of minors
against homosexual influcncc. When the recommendations of the
Commission were published the only public criticism with which
they met was diat they were not liberal enough. These recom
mendations of the Penal Code Commission now provide the
basis for a government bill submitted to the Norwegian parlia
ment in 1954. During the last session time was not found for
debate on this subjcct which is expectcd to come up again-during
the current year. It is generally believed that the ultimate result
will be a new act conforming in all essential aspects with the
Commission's recommendation. This would bring the Norwegian
Criminal Code in accord with standing practice in Denmark
which does not concern itself with homosexual behaviour

practised in private between consenting adults.

FRANCE:—The criminality of' homosexual acts carried out
by adults ((which does not fall into one of the categories of
aggravated behaviour mentioned above (i.e., abuse of authority
or dependence, fraud, public indecency, soliciting) has been
abolished since the French Revolution. Under the Criminal

Code of 1810 (the Code Napoleon) now in force in France homo
sexual behaviour is not mentioned but an amendment introduced

in 1942 and re-enacted after the liberation in 194J now renders
liable to severe punishment homosexual acts committed among
or against juveniles between the ages of 1j and zi. (Art. 531 II.)
Homosexuality constitutes a criminal offence in France only
where one of the partners is aged less than 21 years. Public
opinion in France does not pre-occupy itself greatly with the
problem of homosexuality. The vice is known to exist but is not
believed to have any important repercussion on the life of the
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nation which treats it, generally, with mockery and contempt.
Although there are indications that, at least in some of the big
cities, an increase in homosexuality may have taken place in
recent years (no statistics are available), the suggestion has never
been seriously mooted that homosexual behaviour carried out in
private among consenting adults should once again be made a
punishable offence. The Institute of Comparative Law of the
University ofParis points outthat the question ofhomosexuality
is inFrance "generally considered amatter ofspccial physiological
conditions and that for the most part it is a medical rather than
a moral question." A senior French Criminal Judge consulted
gave it as his opinion that inany case "young men frequent our
girls rather than other young men."

BELGIUM:—No punishment is provided for homosexual
behaviour among consenting adults under the Belgian Code
Penal of 1867.

HOLLAND:—The Dutch Penal Code of 1886 {Wethotk van
Strafmht) did not mention homosexual acts until the introduction,
in 1911, ofArticle 248bis which concerns only homosexual rela
tions of adults of either sex with minors between the age of 16
and 21. Homosexual acts among consenting adults in private
arc not criminal. No distinction is made between maleand female
homosexuals.

The Institute of Criminology of Utrecht University reports
that there is no evidence that homosexuality is spreading in
Holland nor that it is flourishing especially in distinct social
groups. With one exception when, in 1950, a small circle of
Roman Catholic politicians suggested that homosexuality should
be punishablp even amongst adults (a proposition which met
with general disapproval even in Roman Catholic circles and
"disappeared practically without discussion"), no serious sug
gestion has ever been made that the law as concerns homosexual
practice amongst adults requires modification.

It is however interesting to note that, during the German
occupation, the occupiers in 1940 modified in accordance with
thestrictGerman law regarding homosexuality andinaccordance
with Nazi ideology about racial purity, etc., the existing Article
248bis so as to include homosexual behaviour even if committed
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between adults. After liberation this amendment, not having
the sanction of the Dutch Parliament, was automatically repealed
and the position prior to 1940 was restored. Prosecutions under
the modified Articlc 248bis between 1940 and 1945 were few
since Judges and Public Prosecutors were reluctant to enforcc
the law as altered by tlie occupiers. Only when offences were
detected or made known by the Germans the Dutch Authorities
saw themselves obliged to proceed, but even in these cases the
sentences imposed are reported to have been very mild.

SPAIN:—Acts of homosexuality do not constitute a criminal
offence under the Criminal Code of Spain of 1944 unless the
behaviour would be criminal if committed with a person of the
opposite sex.

ITALY:—Under the Italian.Criminal Code {Codicil Penale) of
1930 whicli entered into force in 1931, homosexual acts as
distinct from heterbsexual criminal behaviour are not mentioned.
Homosexual relations between consenting adults are not punish
able unless carried out in public and likely to cause public
scandal.

The Italian draft Criminal Code of 1950, which represents a
revision of the 1930 Code, does not envisage punishment for
homosexual acts carried out in camera. The Ministerial Report
accompanying the draft writes in this connection: "This disgrace
ful vice is not so widespread in Italy as to require the intervention
of die criminal law. The introduction of new criminal offences is

justifiable only if the legislator finds himself facedwith immorality
which takes on alarming forms in social life. Fortunately this is
not the casewith regard to the vice in question."

Nonetheless the problem of homosexuality has attracted con
siderable public attention in the post-war years, and the search
for an adequate policy in dealing with it is a present preoccupa
tion of the legal and medical profession (op. Ulisse XVIII,
Spring 1933).

SW^ITZEKLAND:—^Before the enactment of the Swiss
Federal Criminal Code of 1957which, with modifications (made
in 1941) entered in force in 1942, criminal matters depended
largdy on Cantonal Law, and the attitude of homosexuality
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varied from canton to canton. Under the present Criminal Code
homosexual behaviour is not expressly mentioned and is not
distinguished from heterosexual criminal offences except for the
protection of young people of either sex between the age of 16
and 20. Homosexud behaviour among consenting imle or
female adults is therefore not punishable so long as it is com
mitted in private.

SW^EDEN:—Under the Swedish Crimmal Code of 1864
bestiality committed with an animal and homosexual acts among
men or women were treated on the same footing as a crirnii^
offence under the old Chapter 18, Article 10 ofthe Code. Statistics
show that a total of about 600 persons were convicted by the
Courts of this offence during the period from 1913 to 1952;
although Article 18;10 envisaged equally homosexuality among
women and bestiality committed by women, only one woman
was convicted under the Article during that period. In the
years 1951 to 1940 the average annual rate of convictions was
48; in 1942 and 1943 (the last full years of the operation of the
old Article 18:10) the figures (always including offences committed
against minors) were 87 and 95.

In the 1920's and the early 30's a new approach toward the
problem of homosexuality was advocated by sever^ pro^ent
Swedish lawyers and by a section of public opinion with the
result that in1932, the Minister ofJustice appointed acommittee
of experts to report on the reform of the Criminal Code and
especially on such reforms in the secUon concerning sexual
offences as might appear desirable. At the same time the govern
ment requested the Medical Board of the Ministry of the Interior
to formulate itsviews. The Medical Board in 1935 expressed the
opinion that homosexuality was socially abnormal but biologically
conditioned. The Experts Conunittee appointed by the Ministry
of Justice submitted its report in 193 5. Itproposed the abolition
of punishment for bestiality (including homosexuality) and
suggested at the same time specific measures to protect children
and young people under tiie age of 20, and persons of both
sexesunder care and protection.

When introducing a new Criminal Law Amendment Bill in
1937, the Minister of Justice stated in the Swedish Parliament
that he was not yet prepared to propose reform of the relevant
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provisions of tlic Code. Parliament, whUc acccpting this view,
suggested the appointment of a new committcc of experts to
study the whole question.

Tlic Ministry of Justice now invited awell-known psychiatrist,
Professor Petren, to report on the social dangers of homo
sexuality. The Petren report submitted in 1940 came to almost
the same conclusions as the committee of 19)5. The Minister
of Justice thereupon requested the Royal Commission for Penal
Reform under its Chairman Dr. Schlytcr to give its opinion on
this report and in due course the commission itself published a
special report on IjCvStiality and homosexuality in 1941. In the
main points tlie proposals of the Commission coincided with
views of the Petren Report and of the 1935 committee.

The Minister of Justice now accepted the outline of these
reports'and the need for reform of the law. A Bill was introduced
in Parliament replacing die oldArticlc 18:10 by two new Articles
18:10 and i8:ioa. These new Articles establish express protection
against homosexual contacts for age-groups under zi (sec p. 169)
and against abuse of authority and dependence in furtherance of
homosexual purposes (see p. 148). At the same time increased
powers were granted to Child Welfare Boards to deal with homo
sexual prostitution among adolcsccnts. The Bill became law in
July 1944.

Under Swedish law as it now stands homosexual behaviour
among consenting adults carried out in private is no longer a
punishable offence unless committed with a mentally defective
person or under similar aggravated circumstances. Swedish law
now makes no difTcrcncc between homosexuality among men or
among women.

The reform of the Swedish law concerning homosexuality
does not yet appear to be entirely completed. A report on the
reform of theCriminal Code submitted by Royal Commission in
April 1953 proposes on principle to abolish where possible, all
distinction between heterosexual and homosexual offences,
whilst strengthning at the same time still further the legal pro-
tccdon of young people against seduction by adult homosexuals.
These proposed amendments do not however in any way affect
the position of adult homosexuals in their relations with one
another whi^ch remain outside the sphere of Swedish criminal
law.
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DEh'MAKK:—Homosexuality asacrimeperse was abandoned
in Danish law in 1950 at the same time when adultery and sexual
intercourse with animals ceased to be criminal offences. The
chief reason given for this change, based as it was ona changc of
public opinion, was the intention to concentrate all efforts on
the protection of juveniles against seduction by adult homo
sexuals.

Since introduction of the Danish Penal Code of 193'̂ (which
entered intoforce in 1935) homosexual behaviour is—as a general
rule—no longer punishable unless the offence would be punish
able if it had been committed between persons of different sex.
Sexual indecency among consenting adults of the same sex is
not a sexual offence if committed in private without expectation
of gain.

No distinction is made between men and women.

l_4gal provisions ajforditig special protection to juveniles above the age of
consent against homosexual acts committed bj adults

In most countries under survey protection of juveniles against
homosexual interference continues well beyond the age of consent.
The age-groups given in brackets after tlie name of each country
relate to the years to which the following provisions of the law
apply.

FRANCE (15 to 21):—The French Criminal Code contained
no provisions affording spccial protection to juveniles against
homosexual acts committed by adults until a law of 6 August
1942, enacted by the Vichy regime, and modified and re-enactcd
by Ordinance of 8 February 1945 as an amendment to the
Criminal Code. This is now Articlc 351 11 Code Penal:

"Without prejudice to any more severe punishment applicable
, . . whosoever commits an indccent or unnatural act (ac/e impuditjue
ou contre nature) with an individual of his own sex under the age of
21 years shall be punishable by imprisonment from six months to
three years and bya fine from 2,000 to 500,000 francs."

The Code docs not define what is meant by "an indecent or
unnatural act", but it is clear that the term not merely envisages
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buggery but also other indecent or unnatural practices. Merc
attempts, however are not punishable under Article 331II. Articic
331 II makes no distinction between male or female ofFendets
so long as one or both partners involved are under 21 and over
15 years of age, but in practice it is almost exclusively concerned
with males. Consent of the younger is no defence and both
offenders are liable to punishment. Convictions are reported to
be rclauvcJy few but the penalties ioflicted by the Courts against
adults found guilty under this Article of the French Criminal
Code are said to be very severe. No psychological examination
ofadult oflTenders is usual either before trial orbefore sentence in
French Courts. Nothmg has become known hitherto about any
special treatment given to homosexual offenders in French
penal ii^stitutions.

HOLLAND (16 to 21):—Dutch Criminal Law afforded no
specific protection to juveniles against homosexual acts until the
enactment, in 1911, of Article 248bis:

"Any adult who commits an indecent act with aminor ofhis own
sex of whom he knew or ought to know that he is under the age of
21 years, is punishable with imprisonment up toa maximum offour
years.

Under this Article both male and female juveniles arc equally
proterted against homosexual interference, but only if the
offender is an adult over the age of 21 years of age. Homosexual
contacts among two minors between 16 and 21 are not punish
able If carried out in private (see p. ,71). The practical appli-
cation of Article 248bis is considerable: offenders over 21 yirs
sentenced for homosexual offences with boys between the age
of 16 and 21 under this Article averaged almost 200 a year
durmg the years 1948 to 1952. ^

1948:

1949:
1950:

1951:

1952:

150

236
215

*75

162

Trids are usually held under the exclusion of the public,
exud offenders arc often, but not invariably, examined by a

psychiatrist before sentence.
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Witli regard to punishment, offenders are frequently put on
probation under the condition they will undergo treatment with
a private psychiatrist. Under Dutdi law in such a case a sentence
ofimprisonment is imposed upon the offender but tlie execution
of this sentence may be wholly or partially suspended upon his
undertaking to comply with certain conditions formulated by
the Court. There exists in the Netherlands Code of CriminsJ
Procedure (Article 167) also a form of conditional suspension
ofcriminal proceedings, i.e., a discretionary power granted to the
Public Prosecutor to dispense altogether, at the request of the
suspect, with the prosecution for certain offences subject to
similar conditions.*

No use seems as yet to be made of this expedient in cases of
homosexual offences.

Special treatment centrcs for sexual offenders do not yet exist
in the Netherlands, but experiments in therapy for homosexual
patients are being pursued in some asylums andinstitutions.

SPAIN:—^Juveniles above the age of consent arc in Spain
protected only by the ordinary provisions of the Criminal Law
regarding sexual offences which are expressly made applicable
also to homosexual practices.

ITALY:—^There is no spccial legal protection under Italian
Criminal Law for juveniles above the age of 16 (i.e., age of con
sent) against homosexual interference beyond the offenccs which
envisage sexual abuse of persons of the opposite as well asof the
offender's own sex.

SmTZERLAND (16to 20):—Under the Penal Codeof 1942.
protection of minors of bothsexes between the age of 16 and 20
against homosexual 'seduction* is provided in Article 1941 as
foUows:

**Whosoever persuades a young person of the same sex over the
age of 16 years to commit or to submit to an actof indecency (tu/e
contraire a lapudeur) shall be liable to imprisonment."

♦For dctaik about this distinction between suspension of proceedings and
suspended sentence seeUnited Nations Survey: Probation andKelated hitasuns, 19J4»
esp. Chapter 12:'Netherlands'.
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Proofof any"act contrary to dcccncy" is sufficient. Seduction
however is dillicult to prove unless the seducer is considerably
older than die seduced, so that it would appear that Article 1941
is in practice seldom applied except against adult homosexuals
interfering with young people under the age of 21 years of age.

W. GERMANY (14 to 21):—Under Article 175 German
Criminal Code (already quoted) any male person regardless ofage
found guilty of an act of indecency i^n:(uchi) with another male
renders himself punishable with imprisonment up to five years.
This Article applies to alloffenders above theage of 14 and, even
where one partner is over 21 years of age and the other a minor,
both arcpunishable, subject to the proviso of Article 17j, second
sentence, which enables the Court to refrain from inflicting
punishment on a person under 21 years of age "if his ofience
was only very slight."

Moreover, the crime of gross indecency (punishable with
penal servitude up to ten years) is committed under Article i7sa
(3) by

"anyman above the age of 21 years who seduces a male person under
the age of 21 years to commit with him, or to submit to acts of
indeccncy."

Homosexual intercourse among women is not punishable
under German law.

No separate German statistics are available showing the
nun^ber of convictions for homosexual offences committed by
adults against young people under the age of 21, but there can
be no doubt that tlicir number is considerable and that both
Article 175 and 175a are enforced with severity in W. Germany.

There is,as pointed out above, a considerable bodyof German
opinion advocating reform of the law concerning homosexual
offenders, but the suggestion has never been seriously raised that
homosexual conduct carried out by adults with juveniles should
cease to be a punishable offence.

NORWAY (16 to 21):—Under Article 213 Norwegian Penal
Code (already quoted p. 155) any male person regardless of age
found guilty of indecent intercourse {tttuktig omgoengelse) with
another male (or of aiding and abetting therein), renders himself
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dejure punishablewith imprisonment up to one year. The offencc
of'indecent intercourse' consists in acts kindred to coition as well
as mutual masturbation (but see pp. 145-6 for difference from
mere 'indecent acts'.)

Homosexual intercourse among females is not punishable
under the present law.

We have already pointed out that, as far as homosexual
behaviour among adult men in private is concerned, the Article
is nowadays a dead letter, because the proviso contained in the
second sentence of this article: "an offender shall only be prose
cuted if this is considered necessary in the public interest" has
for many years been interpreted in such a manner as to prevent
allprosecutions as unnecessary in the publicinterestso long as no
young persons were involved. Indeed it would appear that

^Article 213 does not play any great part in Norwegian Courts at
all, and it is substantially true to say that the ordinary provisions
of the criminal concerning sex offences are nowadays in practice
almost exclusivel]jr relied upon even for the protection of young
people under the age of 21 against adult homosexuals.

It is true that a circular issued by the Attorney General of
Norway in February, 1925, Public Prosecutors (on whom this
decision rests in Norwegian Law) were enjoined to institute
criminal proceedings whenever one of the parties involved was
found to be below the age of 21, especially whenever there was
any indication that sucha youngster hadbeenseduced byan adult.
Qualified Norwegian observers however, doubt whether even in
thisrestrictedform Article213 has in fact beenstrictlyenforcedin
recent years. In any event Norwegian sources suggest that such
offences are very seldom reported to the police unless a minor
below 18 or 19 years of age is affected.

No exact figures of convictions under Article 213 of the
Norwegian Penal Code can be given, since figures for homo
sexual offences of all kinds are combined in criminal statistics
with figures for the crime of bestiality. It is significant however
that in the period from 1906 to 1952 the total number of persons
sentenced for such crimes was no more thin 120; the figures for
the last few years being:

1939-40:

1941-42:

ull'i.i
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1945-44:
194J-46;
1947-48:
1949-50:

19J 1-52:

Even of this smaJl number the majority of convictions pre
sumably related to the crime of bestiality.

It is fairly obvious that this can hardly be the total number of
such ofFcnces committed against boys even below the age of say
18. In the circumstances it is not surprising that, when drafting,
in 1953, its recommendation to abolish Article 213 and. withit
the general penal provision against homosexuality (which is
already a dead letter), the Danish Official Penal Code Com
mission should have felt that abuse of young persons might be
more effectively prosecuted if the lawwere to be limited entirely
to cases of thiskind. The police andthePublicProsecutor would,
it was felt, then have their duties more clearly defined than is the
case at present. The following is the new suggested wording
of Article 213 which, it is said, is likely to become law without
major modifications in the near future. Articlc 213 in the new '
version of the Bill now before the Danish Parliament provides:

"any person over 18 years ofage who performs anindecent actwith
another person of the same sex below 18 years of age shall be
punishable with imprisonment fornotmore than two years. Punish
ment may bewaived if the two persons concerned arcapproximately
equals!' in age and development or if it would be unreasonable for
other special reasons to apply punishment. The same punishment
shall apply toa person over 21 years ofage in the following cases: '

(/•) if advantage has been taken of a state of dependency to per
form an indecent act with another person of the same sex
between 18 and 21 years of age, or

(/•/) if he (she) has seduced another person of the same sa
between 18 and 21 years of age to commit an indecent act
with him (lier), or

(lit) if he (she) furthers the performance of an indecent act by
anotherwith a person of the same sexbelow21 years ofage.

An error with regard to age does not affect the liability to punish*
ment"

The text speaks for itself. It will be seen that no distinctioo
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is made in the Bill between homesexual behaviour among male
or among females. Young people under i8 years of age enjoy
higher protection tlian those in the older age group. The
emphasis of the new text of Article 213 lies in the prevention of
interference with a young boyunder 18 byanadult or adolesccnt
considerably older, and of seduction which, as pointed out
before, isextremely diflicult to prove unless there isa considerable
discrepancy of age or development. The Bill proposes no
punishment where both partners are between i6 and 18 or both
partners arebetween 18 and 21 years of age.

An article contributed to the British Jottrtial of Delinquent^
/5 (i954) by Professor Andenaes ofthe Institute for Criminology

at the University of Oslo, draws attention to a Norwegian
Statute of 1954 under which castration or sterilisation may be
performed upon any person at his own request if there are
reasonable grounds for such request. The law thus provides the
possibility ofcastration ofa sexual offender not as a punishment
for his crime, but as medical treatment undertaken at the request
of the offender, and in his own interest. As experience proves
that castration reduces to a minimum the risk of relapsing into
this type of criminality, the operation may render urmecessary
further security measures which might otherwise have been indis
pensable. It is not established if, or in how far, castration or
sterilisation have been carried out on persons prone to homo
sexual offences. In Sweden,where a similarstatute was enacted in
1944, about a hundred castrations arc said to have been carried
outin the past ten years, butthere is no evidence to suggest that
any of the offenders so dealt with came before the Courts as a
result ofhomosexual offences.

DENMAKK (15 to 21);—Under the Danish Criminal Code
of 1950, Article225II provides:

"Any person who commits an act of sexual indecency with a
person of his own sex under the age of 18 will be punished by
imprisonrnent up to a maximum of four years. Punishment shall
not be inflicted, however, ifthe persons concerned are almost equals
in regardto ageand maturity."

The term 'sexual indecency* includes all forms of sexual
interference provided theyare carried out with sexual intentions.

"m
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28 sentences between }and 6 months; the remaining 18 sentences
between 6 months and 5 years.

SWEDEN (15 to 21):—When, in i944> punishment for
bestiality committed with animals and for homosexual behaviour
among men or women was abolished by an amendment to the
Criminal Code in Sweden, special provision was made indie new
Chapter 18:10 to give protection to young people against all
homosexual interference. .

Under Chapter 18 Ardcle 10 of the Swedish Crinunal Code
adults arc punishable:

"for acts ofsexual indccency with a person ofthe same sex under the
age of 15 wiUi penal servitude for amaximum of four years or with
imprisonment (Secdon i);
"for acts ofsexual indecency with aperson oftheir own sex between
the age of 15 and 18 with imprisonment up to two years (Section u).
Children and young people under 18 are absolutely protected

in Swedish law against homosexual interference.
Under Chapter 18 Article 10 III of the Swedish Criminal Code:

^ "Any person over the age of 18 years who has sexual relations
with aperson of the same sex over the age of 18 years but under the
ace of 21 years by taking advantage ofthe other persons inexperience
or dependence shall be punished (by penal servitude up to maximum

i of two years or by imprisonment).

Under this Section, which is cnacted for the protection of
juveniles between 18 and 21, proof is necessary of seduction, or
in other words ofthe fact that one of the two has tak<;n advantage
ofthe other's inexperience or dependence upon him.

Attempts at these offences which apply equally to homosexual
behaviour among males and among females are punishable. The
law does not define "act of sexual indecency .

Statistics for homosexual offences exist in Sweden merely m
a single annual figure including cases of abuse of authority or
offences ofthis kind committed against persons classed as "under
care and protection" or "mentally defective". Convicuons for
all such offences under Chapter 18:10 and i8:ioa are very small
in number since 1944. The foUowing are figures for the years
1945 to 1950:
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No distinction is made in Artldc 225 II between homosexual ,
acts among male or female ofTenders. '

Juveniles under 18 are absolutely protected by Danish law;
homosexual relations by an adult with a person under 18 being ;
invariablya punishable offcncc.

Under the Danish Criminal Code of i93o> Article zzj III
provides further:

"any person who, by taking advantage of his supcriofity in age or
experience, seduccs a person of his own sex under the age of 21
years to commit with him or her any act of sexual immorality, will .
be punished by imprisonment up to a maximum ofthree years.

Under this Section which is enacted for the protection of
juveniles between 18 and 21, proof of actual seduction is
necessary, so that only the elder or more experienced ofthe two ^
partners renders himself liable for punishment. In any ease, such
proof is said by the Danish police to be 'almost impossible' to
make even against adults.

Although no separate statistics exist, it is believed that prosecu
tions arising out of Article 225 section IIIare comparatively rare.
For this reason and especially since it is believed that homosexuals
have a clear understanding that it is difficult to convict them oncc
their partner has reached his i8th year, it has been recendy
suggested in authoritative Danish circles that the absolute limit
of Article zz) II might be raised to 21 years so that any adult
would be punishable for intercourse with a minor ofhis own sex.
No legislation in this direction is however to be expected in the
near future.

Statistics for ofTences under Article 225 I (which covers inter
ference with children under i j as well as abuse ofauthority and
fraud). Article 225 II, Article 225 III and Article 250 (Payment
for sexual immorality) arc lumped together. Minimum punish
ment under these Articles is jo days' imprisonment, but under
certain circumstances the Public Prosecutor may suspend the
proceedings, or the Court may after trial, suspend the execution
of the sentence it has imposed. No data of any great value can
therefore be gained from the knowledge tliat under ^ these
Articles, a total of 82 male persons were actually convicted by
the Danish Courts in 1952. Of these 12 were placed upon pro
bation; 36 received sentences under j months' imprisorunent;
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194J:

1946:
1947:

1948:
1949:

1950;

2J

35
21

3»

39

No figures have been published concerning homosexual
offences known to tlie police. In 1949 all those convicted were
male; of these one was sentenced to imprisonment for less than
6 months, 11 to penal servitude for from 2 to 6 months, 4 to
6 months, 12 to 6 months to 2 years. Two (habitual) offenders
were sent to preventive detention; one put on probation. Of the
30 who received sentences of penal servitude no fewer than
17 were given sursis (postponement of the execution of the
punishment pending compliance with a conditionimposed upon
them by the Court).

In its comprehensive report on the reform of the Criminal
Code, the SwedishRoyal Commission for Reform of the Criminal
Law has restated last year the law on homosexuality such as it was
introduced in 1944 by die amendment to the old codc but has
proposed certain minor alterations with regard to juveniles. Of
these the only significant change under the new Bill (which is
likely to reach the Swedish Parliament shortly) will remove the
character of criminal offence from homosexual relations during
the age of puberty, provided both partners are over 15 and less
than 18yearsof age; an offenderover the age of 18would remain
punishable for any homosexual act with a young person under
18. These proposed changes are said to have been received with
satisfaction by Swedish public opinion as a whole.

Homosexual offences committed by minors under 21 jears of age

In most countries under investigation the minimum legal age
of criminal responsibility (which was raised in this country in
1955 from 7—the Roman Law limit for an infant—^to 8 years of
age), is very much liigher than in the United Kingdom. This
seems to be more in accord with modern opinion which seeks
to keep juveniles out of the Courts (even Juvenile Courts)and to
lay emj^hasis in the case of young people, at any rate, upon
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readjustment and rehabilitation, and not on punishment. There
are on the other hand everywhere facilities for the re-education
of young people which can be employed without recourse to
criminal prosecution and punishment, but it would lead too far
to elaborate these here in detail (cp. e.g., Donnedieu—^Vabres:
Traitd de Droit Compar^e s. 318 and 319).

Homosexual prostitution is not included in this survey. Unless
otherwise stated, no difference is made whether the offence is
committed among males or among females.

FRANCE:—Under French law no criminal proceedings can
be taken imder any circumstances against children below the
age of 13. Under Article 331 I or 331 II (quoted above) both
partners to a homosexual offehce can be punished provided
they are over 13 even if the initiative was taken by one. None
theless the full force of the law is never applied to minors to
under 18; these, moreover are invariably tried not before the
ordinary Courts but before a Tribunalpour En/ants^ composed of
theJuge des En/antsas Chairman and of two layassessors appointed
for a period of three years. Observation centres for psychological
study are to be attached to all Juvenile Courts in France under a
law of 1942 and 194J but his has not yet been carried into effect
everywhere. So long as young delinquents of this kind are under
the age of 18, the investigating judge (Juge d'Instruction) at the
Juvenile Court may, without proceeding further, entrust these
delinquents to the care of a Public Welfare Organisation, to a
charitable institution or to a private person of suitable standing.
Even where an actual hearing for a Juvenile Court takes place
young delinquents of this kind are normally restored to their
families with a suitable warning.

A minor does not in France render himself punishable for
homosexual contacts with an adult, (arg. ex 331II).

HOLLAND',—Homosexual contacts among two minors
between the age of 16 and 21 are not punishable in Holland
(arg. ex. Art. 248bis.). This is generally considered reasonable
on the grounds that homosexud acts among boys during the
years of puberty should be a matter for the psychiatrist rather
than for the criminal judge. Holland appears to be among
European countries here considered the only one where the law



Nil

w

lyz THEY STAND APART

expressly recognises this fact, although elsewhere asimilar position
frequently obtains inpractice. Theoretically, asthelaw ofHolland
stands, twoboys under i6 having sexual relations witheach other
could be punished under Article 247, but in practice this eventu
ality never materialises.

Boys under 21 are not punishable for homosexual acts com
mitted with adults.

ITALY:—Children and young persons under 14 years of
age escape all criminal responsibility under Italian law. Homo
sexual beliaviour among juveniles under 21 years of age is not
treated diflcrendy from heterosexual behaviour.

Sl^ITZERLAND:—^No criminal responsibility devolves
upon childrenbelowthe age of 14.

Whdre both boys or both girls arc between the ages of 16 and
20, only the 'seducer' ispunishable under Article 1941. Under a
general provision of Swiss Criminal Law all minors under 20
are less severely punished upon conviction than adults and may be
placed under supervision upon probation with suspension of the
execution of any penalty. Article 194 III which deals with pro-
fessional homosexual prostitution is not limited to any age.
Otherwise boys and girls under 20 are never punishable under
Swiss law for homosexual contact with adults in private.

GERMANY:—^A child under the age of14 isincapable of
committing a punishable offence under German law.

Acts ofindecency committed by a male person above the age
of 14 with another male person above that age are invariably a
punishable offence under Article 17 j of the Crinunal Code. Both
partners arc punishable, but this rule is subject to the proviso
of the second sentence of this Article, according to which:

"in the case of a participant who at the timeof the oflTcnce wasunder
the age of21 years, the Court may abstain from inflicting any punish*
mcnt if his ofl'cnce was only very slight.**

Offenders under the age of 18 are dealt with by Juvenile
Courts in Germany, and subject to their consent. Public Prosecu
tors have wide powers to refrain from crimind proceedings if
no punishment is to be expected in view of the offender's imma
turity or if educational measures have been ordered before trial.
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Separatestatistics exist which show the numbers of boys between
the age of 14 and 18 dealt with for offences under Article 175:

19J2 (first six months): iji (68 between 14 and ij)
(83 between 16 and 17)

19J3 (first six months): 189 (90 between 14 and 1j)
(99 between 16 and 17)

Actual prosecutionsbefore the Juvenile Court took placeonly
in a very small proportion of these cases and actual criminal
punishment (as opposed to other measures) was inflicted only
in 9 cases during each period. Offenders between the ages of 18
and 21 convicted and sentenced \mder Article 175 were:

19j 2 (first six months): 119
19j3 (first six months): 107

(Figures for male prosdtution are not included).

A rtinor renders himself punishable in German law for homo
sexual contact with an adult.

NORt^AY:—No criminal responsibility below tlie age of 14.
In fact, however, under Norwegian practice juveniles under the
age of 18 arc rarely brought to trial. Delinquent boys and girls
under that age are usually referred to the local Child Welfare
Councils established in every township in the country by a
Statute of 1896. Child Welfare Coimcils or Boards which exist
in all Scandinavian countries, are special municipal bodies
entrusted with wide powers for the care of neglected and delin
quent children, and in sole charge of maladjusted juveniles up to
15. Among the measures at their disposal arc appointment of a
supervising guardian, or the placing of delinquent juveniles in
foster homes and institutional care. The great majority of minor
juvenile offenders up to 18 years of age are nowadays handed
over to these non-judicial bodies without trial, either directly
where there is obvious neglect, or upon suspension of criminal
proceedings by the Public Prosecutor. Suspended sentences are
accordingly hardly ever imposed on the age-group below 18 in
any of the three Scandinavian countries under survey.

As the law stands (Article 213) anyone over the age of 14
renders himself liable to punishment for homosexual behaviour
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with a minor or with an adult. In fact, however, during recent
years prosecutions have been taken only against adults for
abusing minors and none even against juvenile adolescents
between theages of 18 and21.

Under the new Bill proposed by the Penal Code Commission
(quoted, p. 166) an adolescent boy or girl between the age of
18 and 21 would be liable to punishment for any homosexual
contact wiih one who has not yet reached 18 (unless the two are
approximately equals in age and development). The Bill does
not propose any punishment on the other hand where both
partners are either between 16 and 18 orboth partners are between
18 and 21. In the case ofmale prostitution the provisions ofthe
Criminal Law applicable to the female prostitution can be em
ployed.

DENMARK:—Children and young persons under the age
of15 cannot be guilty ofacriminal offence under Danish Criminal
Law. Homosexuial intercourse by an adolescent above the age of
18 with aperson of the same sex under 18 is invariably apunishable
offence under Article 22J II (quoted, p. 168). Where both boys
are under 18, proceedings are most unlikely to be instituted
(even ifone be barely 15 and the other almost 18), because, as in
Norway and Sweden, it is altogedier unusual in Denmark to
bring to trial offenders under 18. Such juveniles will usually be
placed in the charge of aChild Welfare Council upon conditional
suspension of proceedings by the Public Prosecutor. Such con
ditional suspension of criminal proceedings pending reference
to a Child Welfare Council was adopted in Denmark in 19J2
in altogether 15 cases involving homosexual activities by juveniles
under 18.

Where one of two minors involved in homosexual conduct is
under, and die other over, 18 years of age, the younger of the two
commits no offence, and, according to the proviso of Article
225 II (second sentence):

Punishment shall not be inflicted if the persons concerned are
almost equals in regard to age and experience."

Proceedings are not likely to be taken against die older unless
itis pretty obvious that he has taken advantage of the immaturity
of the younger.
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Under Article 225 III Criminal Code of Denmark (quoted,
p. 168) which is enacted for the protecuon of juveniles between
18 and 21, proof of actual 'seduction' is in law required, so that
only the older or more experienced of the two renders himself
liable to punishment. Such proof of seduction of one adolescent
over eighteen by another adolescent is invariably extremely
difficult to make and prosecution against adolescents under
Article 225 III are known to be very rare.

SWEDEN:—^No criminal responsibility below the age of ij.
Chapter 18 Article 10 I of the Swedish Criminal Code provides:

"Any person who commits an act of sexual incleccncy with a
person of the same sex under the age of i j shall be punishable by
penal servitude for a maximum offour years or by imprisonment."

Article io II provides:

"Any person under the age of 18 years who commits an act of
sexual indecency with a person of the same sex over the age of i j
years, but under the age of 18 years, shall be punishable by penal
servitude for a maximum of two years or by imprisonment."

Moreover, any person who is 18 years old or more and who is
involved in homosexual conduct with another person of the
same sex who has completed his i jth year but has not yet com
pleted his 18th year, shall be punished for indecency against
youth with imprisonment up to two years.

These rules of Swedish law concerning homosexual conduct
where one or both partners are under eighteen years of age,
appear complicated on paper. In effect they amount to this:

Where one partner is under 15, the other between 15 and 18,
the elder is punishable (18:101).

Where both partners arc between 13 and 18, both are punish
able (i8:ioII).

It must be pointed out however that, though young people
under the age of 18 can commit these offences and render them
selves punishable under the above-quoted sections, in effect
criminal prosecutions arepractically never instituted against boys
or girls under 18 in Sweden, such delinquents being placed, as in
Denmark and Norway, under the care of the localChild Welfare
Boards.
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Young people under 18 years ofage do not commit a criminal
offence under Swedish law by homosexual conduct widi members
of their own sex who have completed the 18th year; but where
necessary the Child Welfare Boards may also step in.

An adolescent of cither sex above the age of 18 renders him
self punishable for indecent behaviour with a young person of
his own sex under the age of18, but where there is only asmall
difference in age and development between the offender and die
younger person involved, this fact is to be *taken into considera
tion'.

Chapter 18, Article ro III ofthe SwedishCriminal Code (quoted,
p. 169) establisiics the legal situation where both partners are
above the age of 18. In such a case no prosecution can be
instituted under Swedish law unless there is proof of actual
seduction', and it is only the seducer who commits a puxiishable

offence. Where both partners are under 21 years ofage, but over
18, only one of them, the seducer (if any), renders himself punish
able, and it would appear that even theoretically the seduced
partner cannot, by definition, so aid and abet him as to become
liable to punishment as accessory. A person under 21 years of
age does not commit the offence envisaged in 18:10 III by
indecent conduct with an adult of his own sex.

ASwedish Royal Commission has (as mentioned p. 170) been
working for several years on a restatement of the Swedish law
with regard to offenccs against the person. Its report is likely
to be submitted to the Swedish Parliament shortly in the form
of a new Criminal Law bill which would somewhat simplify,
but not ^ter in any essential point the law concerning homo
sexual offences committed by minors under 21 years ofage. It is
proposed to abolish, on principle, the distinction between
heterosexual and homosexual offences so that, for instance,
children and young people under the age of 15 would enjoy
identical protection against homosexual and heterosexual
offences. This simplification would do away with the need for
anexpress section, like the present i8:io I, dealing with "sexual
indecency involving a person under ij of the offender's own
sex , but the following two types of offences would still be
giving special protection to young people against homosexual
interference analogous to the present situation:

"VJ
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(a) homosexual acts committed with a young person under 18
provided the offender has reached that age;

(b) homosexual acts committed with a person over 18 butunder 21,
provided the offender himself isover 18 and the act iscommitted
by abuseof that person'sincxpcricnec or dependence on him.

Homosexual acts between two young people in the age-group
I j to 18 would, it appears, cease to be regarded ascriminal.

SUMMARY OF THE SURVEY

In any discussion of homosexuality and the atdtudewhich the
criminal law should adopt towards it, it is well to recall that such
deviant sexual behaviour has been known and practised at all
times of our history, and, so far as is known, in all parts of the
world. It is mentioned with abhorrence in the Bible, Book of
Genesis, and again, in his Epistle to the Romans, St. Paul casti
gates the men who "leaving the natural use of the woman,
burned in their lust toward another". Pederasty was extremely
widespread in ancient Greece and assumed eventually scandalous
proportions in the Roman Empire. Incontentiay contra naturam
was and is a grave offence under Canon Law visited, in most
cases, with the extreme penalty of injamta^ while the common
law jurisdictions whicli sprang up independently of the Church in
various parts of Europe almost invariably inflicted (and carried
out) most severe punishment on homosexual offenders, fre-
quendy the death penalty, castration or even burning alive.
Tlie crime of sodomyamong men was for manycenturiesclosely
linked in the eyes of the law with the crime of bestiality (with
animals) {sodomia ratione generis as opposed to sodomia ratione sexus)^
a situation which has tended to befog rather than to clarify
issues. The development of the law concerning the crime of
adultery, on the otherhand, also for a longtime ran parallel with
the treatment meted out by the criminal law to homosexual
offences; in Sweden, for instance, both ceased to be punishable
at the same time (as late as 1944). Gradually, as the criminal law
in most civilised countries became more humanitarian and
punishment for all criminal offences became less savage, less
Draconian sentences were imposed for all these offences, too.

There is nothing to suggest that when, in 1810, the Code
Napoleon took a lead in abolishing the crime of homosexuality
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in France, tlic reasons for this innovation were in any way
derived from increasing medical knowledge about the nature
of this evil; (diough it is of course true that medical and physiolo
gicalconsiderations did playan ever more prominent part during
the next century-and-a-half in establishing the present attitude
of the various legal systems in Europe). What is more, it can
hardly be maintained with any confidencc that the change which
has, in many of the countries examined in this survey, tended
to turn public opinion against the idea of punishing adults for
sexual behaviour with other adults of tlieir own sex, a change
wliich has come to be reflected in the various criminal codes here
surveyed, stems from any vastly increased or in any way accurate
knowledge of the nature of the evil, its numerical incidence, or
its reasons. Indeed, it is surprising, given the fact this pheno
menon has been .with us for so long and has always attracted so
much attention and detestation, that so little should be known
about its incidence and causes, about its physiological reasons,
or its social significance. It is even more surprising that so litde
effort should yet have been made to assemble, on a compre
hensive basis, the relevant data which are indispensable to enable
public opinion to form reasoned viewsand to define its attitude.
Even if the history of British penal policy in the 18th and early
19th century nuikes it abundantly plain that in the sphere of the
criminal law reform cannot, and should not, wait until an over
whelming part of public opinion has come to insist on a new
approach, the law is always, in the last resort, dependent on the
approval and the support of the community which it is to serve.

In view of the absencc of any adequate knowledge and investi
gation of the phenomenon itself, the law and practiceof civilised
countries in their approach to the individual homosexual show
wide divergence in principle and detail. Indeed, if we take the
United States, where the law of crime against the person is not
a Federal matter, but left to the individual state legislatures, there
is no kind of uniformity even within the same nation. Retribu
tion ranges from the threat of life-sentences in three states to no
more than fines in six others and complete immunity for adult
homosexualoffenders in two (New Hampshire and Vermont), so
that it can fairly be said that within the United States crinunal
legislation concerning this offence varies more widely than
between, all the other nations of the world. Moreover, it appears
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thatcriminal legislation as laid down in theCodes of the various
states of the U.S. does not, by any means, necessarily correspond
to the actual practice of prosecutions there prevaiUng, so that
the severity or otherwise of the Codes (some of them of very
ancient standing) represents by no means invariably a reliable
guide to the actual position. A similar problem arises, ofcourse,
in every study of comparative law, and it is for this reason that
an attempt has been made in this survey of the legal position in
the ten European countries not merely to collect up-to-date
information about the present practice of theCourts withregard
to homosexual offenders, but to add statistics of prosecutions
where these were available.

That the number of prosecutions and convictions (which
inevitably only affect a small, probably a very small fraction of
those who are given to homosexual behaviour) and their decrease
or increase at different periods in any given country, cannot
under any circumstances be expected to yield reliable data con
cerning anincrease or decrease of the incidence of homosexuality
as such, is a warning that need hardly be given today. If it be
argued, for instance, from the statistics that the rise ofconvictions
for such offences from less than zoo in 1956 to over 1,000in 195z
necessarily reflects acorresponding alarming rise inhomosexuality
in England, the fall from a similar figure ofover 5,000 in 1956 to
aboutz,ooo in 195Z in Western Germany would, even aUowing
for the reduction in the population figures, reflect a striking
abatement of homosexuality there. In fact, of course, we cannot
be sure that it does anything of the kind; there arc numerous,
and many quite obvious fallacies in such reasoning. Unfortu
nately, the sources of error which entirely vitiate argument from
criminal statistics to the incidence of homosexuality in the com
munity areonlybeginning to be fully exposed and known.

The example ofNorway isa typical case in point to show"how
misleading and useless it is to base an opinion on the law in any
country exclusively on a study of its written law. Norway is
almost invariably cited as one of the European countries where
homosexuality among adults is a punishable offence and this view
gains support from an express article on the Norwegian Penal
Code. Furtlier investigation as set out in this survey shows,
however, that so far as adult homosexuals are concerned in their
relations withoneanother, thispenal provision of the Norwegian
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Code has for years been a dead letter; what is more, even its
formaj abrogation is impending.

Under most of the Continental systems here considered,
homosexual activities carried out by consenting adults of either
sex inprivate are no longer a punishable offence. Recent develop
ment in Scandinavia, above all in Sweden, which is set out at
some length in the text, shows howslowly, carefully and deliber
ately this result has been reached. Tiiis survey contains evidence
on every page to show that abolition by no means implies in
difference to the phcnomcjion and the problems ofhomosexuality.
Even where homosexual acts of indecency among adults have
ceased to be criminal as such, adult homosexual behaviour does
still occupy the criminal Courts whenever it involves the com
mission of another offence not exclusively directed against it.
Employment ofphysical force, intimidation orabuse ofauthority
in furtherance of acts of indecency; acts of indecency committed
in a public place or in a place of public resort, importuning,
solicitation and prostitution; all these are acts of unlawful
behaviour which must and do invariably remain criminal offences
regardless of the sex of tlie offender or of the victim. Moreover,
with the exception of Spain and Italy, where special conditions
prevail, all the countries subject to tliis survey have retained, and
in most cases even strengthened, the legal provisions of the
criminal law calculated to restrain and repress homosexual inter
ference with, and seduction of, juveniles above the customary
age of consent. The facts show that there is no substance what
ever in the suggestion that countries where homosexual conduct
among consenting adults in private has ceased to be criminal,
regard such practices as harmless.

What can fairly be said as a result of this survey is that the
present English law and present practice have no rival forseverity
towards those who happen to come before the Courts charged
with homosexual conduct in the chief Continental legal systems
exccptpossibly in WesternGermany. Repressive measures of the
criminal law are justified only by their social necessity; they are
obviously never in themselves desirable, least of all in the case
of a behaviour whose physiological and psychological causes are
still largely obscure. Moreover, to threaten with penalties of
great severity conduct which in the nature of things must escape
in die mi^jority of eases the arm of tlie law, and is thus known to
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be practised by many with impunity over years, tends to weaken
the criminal law as a whole and to bring it into disrepute. That
most of our neighbours, almost all the civilised countries of
Western Europe, should have been able to do away with the
harsh sanctions of the law, thus shifting the emphasis in this
unpleasant matter from its criminal to the medical aspect, is a
development which must give food for thought.

Another unhappy aspect of the criminal prosecution ofhomo
sexual offenders consists in the fact that the prime sanction of
the criminal law is the penalty of imprisonment. There can be no
doubt that, even apart from the present over-crowding of our
prisons, punishment by way of imprisonment is usually highly
undesirable in the case of offenders of this kind. It tends, if
anything, to aggravate the evil, and the point need hardly be
laboured that the suggested segregation of such prisoners in a
separate prison would provide no solution in this instance.
Although more than five years ago a joint committee of die
Magistrates' Association and the British Medical Association
rightlyaffirmed that,

"punishment without treatment is not likely to have beneficial effect;
indeed it can make these offenders worse and thus more likely to
repeat theiroffences,"

there is little evidence to suggest that any systematic medical
and psycliiatric treatment is or could be given to homosexual
offenders inourprisons. It is significant that inWestern Germany,
where criminal prosecutions for homosexual offences are numer
ous, prominent members of the legal and of the medical pro
fession should recently have requested the Courts, whenever
there is any hope that treatment may be effective (a fact which
can perhaps be established through regular pre-sentence examina-
rion by a psychiatrist), to put off^cnders on probation rather than
in prison. In most of the other countries considered in this
survey the question of treatment is, except in the most serious
cases, not for the law, but for the doctors and, in the case of
juveniles, above allfor theeducators.
, It is, indeed, perhaps with those who have the responsibility
for the education of young people and with it the responsibility
for adequate sexual, no less ^an moral, instruction that the chief
hope must rest of reducing and combating the evils of homo-
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sexuality. In this connection the determined effort made in
Holland and in the Scandinavian countries tokeep juvenile home-
sexual offenders out ofthe Courts (even Juvenile Courts) in order
to increase the chances ofsuccess ofadvice or, where necessary,
treatment from those qualified, deserves special attention. In
all such cases—and this holds good of adults as well as of young
people—voluntary submission to consultation and, where poss
ible, totreatment, offers ofcourse, better prospects than treatment
enforced as a result ofa sentence imposed upon the offender by
the Court, and/or carried out in ^e peculiar atmosphere of
compulsory confinement.

Before it will bccome possible toform asoundly based opinioh
on the subject of homosexuality, bearing in mind its moral,
social, legal and medical implications, and to formulate, on this
basis, an adequate and lasting penal policy towards it, a great
deal still remains to be discovered. What is required to any
fruitful discussion of this topic is not more opinion, but more
facts. In the meahtime, since liberty ofa large number ofhuman
beings is at stake, it is our duty to examine, again and again, the
adequacy and suitability of our present criminal law and of our
prisons to deal with the problem of homosexuality. I believe
that the law as it stands, and the way in which it is at present,
at least onoccasion, handled by the police and in sentences of the
Courts, tends to aggravate the situation. To say this is by no
means to suggest that the remedy is easy and obvious; it is not.
At all events, I hope I have not allowed my personal views to
obtrude themselves in any way upon the subject matter of this
survey which is intended merely as an exposition of a number
of foreign legal systems so that, out of the experience of other
countries, some useful data or suggestive ideas might be gained.

It would have been quite impossible to assemble the material
here presented but for a considerable number of helpers in all
the various countries concerned who prepared special reports
and showed endless patience and forbearance in providing
information in response to the writer's often tiresomely frequent
requests and enquiries. Among those to whorn special gratitude
is due are: Dr. Jacques Bentz, avocat au Barreau de Marseilles;
Dr. Pierre R. Levy Falco, avocat au Conseil d'Etat, Paris; Dr.
Francois Gorphe, President de Chambre au Cours d'Appel de
Poitiers; Abogado Jos^ A. Llorens Borras, Barcelona; Prof. Dr.
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H. E. Jeschcck of the University of Freiburg and the Institut
fuer auslaendisches und internationales Strafrecht, of which he is
the head, especially Dr. Friedrich Geerds who prepared a long
and admirable report, supported by extensive statistics, on the
criminality of homosexual offences in Germany between 1952
and 1953; Prof. Rudolf Sieverts, Hamburg; Prof. Dr. G. Th.
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||:

i;);

•C. ••

:iP111'
s-

!;|
iA

iftif-

IP
0'?.
* in.N« •

r-

w, i-
V . *•

^♦•1-

a •

to

' <V

»~

A CRITICAL SURVEY OF STATISTICS

The following figures and commentary have
been compiled by a member of the Howard

League for Penal Reform

INTRODUCTION

N o reliable information is available concerning the pre-
_ valence of homosexuality in Great Britain, since no large-
scale investigation has ever been attempted in this country.
Estimates havebeenmade bypsychiatrists andpsychologists from
clinical observations, and by sociologists upon somelimitedfields
of study,but the generalapplicability of theseestimates isdoubtful,
since theyare based on limited and selected samples. Apart from
such studies, there are the official records but these are concerned
only with homosexual behaviour which comes to the notice of
the police, the Courts and the Prison Commissioners, and they
would be very uncertain guides on which to base any genersJ
conclusions regarding the total incidence of homosexuality, the
effectiveness or otherwise of the law in deterring offenders, and
the relation of homosexual behaviour to social dass, occupation
or other factors.

VOLUME OP KNOWN HOMOSEXUAL OFFENCES

During the last fourteen years, the official statistics of offences
known to the policeand of prosecutionsarising from these cases,
show a considerable and progressive increase in all types of
sexualoffences, including those ofa homosexualnature. Whether
this is due to a general growth of sexual laxity or to improved
vigilance and greater activity on the part of the police, or to both,
is open to conjecture.

Criminalstatisticscan only provide partial and indirect inform
ation about the volume of crime and the frequency of certain
types of offence. The great majority of crimes are offences
against property, involving definite and traccablc damage, and
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even in these cases the number ofoffences known to the police is
unlikely to correspond exactly with the actual number of crimes
committed. Illegal sexual behaviour, especially where consenting
parties are involved, is much more difficult to track down, and
the official statistics are, for this reason, far less indicative of its
extent. It should be noted, also, that offences listed as 'known
to the police' cover twenty-two different groups of crime, and
are preliminary classifications which may be modified by the
final assessment, after the production of full evidence and of
legal considerations before the Courts. Nor is there complete
uniformity between all the police authorities on the amount of
primafacie evidence required before these cases arc putonrecord.
The police receivc a great deal of information, much of which
cannot be verified, but which in some cases may lead to a deduc
tion that offences have been committed even tiiough there may
be insufficient evidence to justify prosecution.

The following! tables arc adapted from figures given in the
Criminal Statistids for England and Wales, 1953, issued by the
Home Office and published by H.M. Stationery Office. Three
categories of homosexual offences, listed as 'unnatural offences',
'attempts to commit unnatural offences', and 'indecency with
males' have been amalgamated under the term 'homosexual
offences'. Similarly, the heading 'heterosexual offences' includes
the offences of rape, indecent assault on females, defilement of
girls under 15, defilement of girls under 16, incest, and procura
tion, but do not includc the figures for abduction orbigamy.

Table i. huiictahle offtnetrknown tothe police 1930-5$.

OfTcncc '930-4

Homosexual
Heterosexual

748

2.423

Amttktl y^verage
>935-9 '940-4 '945-9

1,119
3,112

1,651
4,010

2,814
6,408

1950 «95» >952 »953

4,416 4,876 5,443 5,680
8,220 9,255 9,062 10,135

These figures show that the number of homosexual offences
known to the police is now seven times greater than it was
twenty years ago, and the number of heterosexual offences four
times greater. Of the two sets of figures, that concerned with
heterosexual offences may reffect the true state ofaffairs slighdy
more accurately, since the other which relates to homosexual
offences also includes offences committed between consenting
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adults in private, the full number of which cannot be known.
Neither set offigures, however, is indicative ofthe total incidence
of sex offences.

Bearing in mind certain inaccuracies inevitably contained in the
Registrar-General's figures, the following table reflects the pro
portion ofhomosexual offiences known to the police in relation
to the population:

Table 2. Summary sbotving the total number ofallhomosexual offences htovn
to thepolice inproportion to the population.

1930-9

Average
1940-4 1945-9 1950 1951 1952 »955

Total number of
4,416 4,876 5.680offences 934 1,651 2,814 5.443

No. per million 25.8 44.2 74.0 115.8 128.0 142.3 147.8

It is doubtful whether any deduction can be made from these
figures as to the ratio between actual practising homosexuals and
the total population.

The table onp. 190, gives some indication of the number of
individuals who persist in homosexual conduct inspite ofpublic
opprobrium and the legal penalties involved. Figures are also
given of other known previous offences of individuals found
guilty of homosexual offences.

Although it would appear from the following table that the
1908 individuals found guilty ofhomosexual ofFenccs in 193 5had
between them 862 previous convictions, of which 419 were for
homosexual offcnces, this docs not necessarily meanthat roughly
one inevery two indivuduals had a previous conviction; a small
number may have had a large number ofprevious convictions.

DEFINITION OF MAIN CATEGORIES OF HOMOSEXUAL OFFENCES

I. Unnatural offences
{a) Acts of Bestiality (sexual relations with animals);
{j}) Anal intercourse between males.
The number of cases of bestiality is negligible. Anal inter

course between males is regarded as the most serious homosexual
offence and is a felony punishable with up to life imprisonment.



tm-'

!»;••.'•' »•♦. 'I

tfelil'' i

m
Aui-!

> THEY STAND APART

Tab/t 3. Nwaber of individmh found guilty of bomuxm! offtnas in latt
|| 'i'oo hadprfvioui nnvictions.

Age-Croup Offcnce

Under 14

21 and over

Unnatural
offences

Attempted
unnatural
offences

Indecency
with males

Unnat11r.1l
otFences

Attempted
untiaiural
offences

Indccency
with males

Unnatural
offences

Attempted
unnatural
offcnccs

Indccency
with males

Unnatural
offences

Attempted
unnatural
offences

Indecency
with males

Number
found
guilty

Previous convictions
of same category of other categoricj

2. Attempts to commit an unnatural ojfence
A chargc under tins head usually carrics the inference that

anal intercourse was intended. It therefore raises the difficult
conccpt of intent, as -with all charges of attempted crime, and
gencr^y involves circumstantial evidence. It is amisdemeanour
pumshable with up to ten years' imprisonment.

3. Indecency with males
This term covcrs all other homosexual acts between males,

includmg the specific chargcs of gross indecency with male
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persons, and indecent assault. It is a misdemeanour punishable
with up to two years' imprisonment.

Table 4 shows the number of persons sent for trial for homo
sexual ofTences between 1950 and 1955. Two sets of figures arc
shown against each category of offence: the upper figure relates
to individuals appearing before Assizes and Quarter Sessions,
and the lower to those dealt with summarily at Magistrates'
Courts. Offences tried at higher Courts arc usually more serious
than those tried summarily.

Table 4. Numbir ofptrsonj sentfor trialfor bomoiexuaJ offeneti.

Offcnce

Unnatural
offenccs

Attempted un
natural offences

Indccency with
ntales

Annual Averafi«

1930-4 193J-9 1940-4 '945-9

"(J)
48

9(J)
75

8(J)
119

90)

65
183

75
2JI

110

289
116
424

109

io(J)
142

I9(J)
J7'

»9(J)
286

28(J)

404 544 672 982

1950 195! I9J2 J953

231

170)
210

15O)
285

90)
528

>50)

261

6}i
263
726

278

742

328
707

467
280)

694
36O)

sr*\00
0

750
60O)

Note. (J) indicates Juvenile Court.

Unnatural offences and indecency with males arc indictablc
offenccs which can be tried only by higher courts except where
the accused is between 8 and 17 years of age. This accounts for
the relatively small number of offences in these two categories
shown in Table 4 as having been tried in Magistrates' Courts.

It is, perhaps, an odd comment on the law that indecency with
males, which only carries a maximum sentence of two years,
should be triable only by higher Courts, whereas attempts at
unnatural offences, which carries a maximum of ten years, is
triable summarily. On the face of it, there is a good case for
adding indccency with males to the list of indictable offenccs
triable summarily; and perhaps also for investigating whether
young people below the age of 21 should not all ^ve the oppor
tunity of being tried summarily, whatever the homosexual
offence with which they may be charged. This would in no way-
prevent petty sessional Courts from sending convicted persons
up to the higher Courts for sentence if they thought the circum-
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stances were sufficiently serious.* It would tend to reduce the
pressure on higher Courts, wliile at the same time removing
something of a legal anachronism. Furthermore, as will be seen
from Table 6, Magistrates' Courts appear to be readier to use
remedial measure, such as probation, than the higher Courts.

Ages of homosexual offenders
There can be little doubt tliat anumber ofhomosexual offenders

arc probably suffering from neuroses or other functional dis
orders, and their sexual or pseudo-sexual behaviour may be
symptomatic of illness which is unconnected or very indirecdy
connected with sex. This may particularly apply to many men
in the higher agc-groups, who arc often persistent offenders.

In all age-groups there is a proportion ofinadequate persons
who may possibly be heterosexually inclined but who indulge in
homosexual conduct because circumstances are conducive to it.
Convicted homosexuals'are found in all the age-groups, as will
be seen from the following table. It should be remembered that
a higher proportion of the lower age-groups are tried in lower
Courts and are not shown in this table.

Table j. Agfs of persons com ic!fd of homosexual offences at Assizes and
QuarterSessions in 195}.

Total ~
Offencc fotind Under Ov«

40-50 jo-<jo
Unnatural..ffcnce. ,0, _ ,, „ ^
Attempted un-
naluralofl-cnces 295 - 2 2, 26 49 77 62 34 »
Indcccncy with
Tialcs 6tQ 9 II — oy .y

54 40 42 7} J8 20 7

21 26 49 77 62 34 22

79 94 86 161 121 72 3)
- ——

»J4 160 >77 3'i 241 126 (>z

This set of figures was selected because it represents more
serious offences tried at higher Courts. The fact that the age-
group 50-50 represents 43 per ccnt of the number convicted does
not necessarily mean that this age-group is the one at which the

morTS'S ^ imprisonment of
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incidence of homosexuality is highest. The extent to which
homosexuality is practised in private is unknown.

ACTION BY THE COURTS

The sentencing methods of the Courts show as wide avariation
when dealing with homosexual offences as with other categories
of crime. The same type of offender may be treated quite differ
ently in different Courts. ^ , rr ..

In 1955, out of the 1,257 persons found guilty of these offences
at Assizes and Quarter Sessions, j10 were sentenced toimprison
ment, corrective training or preventive detention:

Imprisonment:

6 months or under 95
6 months and under 12 months '54
1 year and under 2 years.
z years and under j „ .
3 >» >» »' ^ » '
4 »» »» " ^ "
J „ » »» 7 "
f 10 „

Corrective Training:

4 years

Preventive Detention:

j-7 years

7-»o ..

Over 10 years....

Of these 510 individuals. t6, were convicted of unnatural
offences, 166 of attempted unnatural offences and "74 "t
indeccncy with males. The Crinninal Statistics give the length ot
sentences, but since some are consecutive sentences for two or
more crimes of a similar nature, it is not possible to comparc
sentences given for one type of homosexual offence with those
given for another. This is one of the weaknesses of the otliaal
Statistics, for acomparison of sentences is useful mthat it makes
possible an assessment of the attitude of the Courts to the various
offences concerned. For instance, it would be interesting to
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know whether the legal distinction between various homosexual
acts wliich is rcflcctcd in the maximum penalties laid down, is
equally reflected in the sentences actually imposed.

Courts of Summary Jurisdiction, including Juvenile Courts,
generally deal with less serious cases than those tried by the
higher Courts, and use a far wider range of what may be termed
remedial, as opposed to pumtive, measures. This use of remedial
measures may arise from the fact that persons under 21 account
for more than 25 per cent of the homosexual cases dealt with
summarily. The following table is adapted from several given
in the Criminal Statistics for England and Wales for 1953.

Table 6. Kaults nf fyroceedinf;,! regarding homosexual offenees in 1953, dealt
u ilb summarilj in Alagij/m/es Cour/s.

Persons under 17

Total number of pers<ins charRccI
Cases withdrawn or clischarKcU
Sent 10 Institute foi dofcctivcs
Found guilty
Absolute discharge
Conditional ,,
Probation Order
Attendance Centre
Remand Home
Approved Scboo!
Fine

Imprisonment:
Up to I month
1-z months

2-3 ..
3-6
Otherwise disposed of

(Remitted to higher Courts for sentence)

21 and over

A considerable number of Servicemen convicted at Courts
Martial are sent to the civil prisons to serve sentences of im
prisonment. No statistics are published to show the number
convicted of homosexual offences, or the length of sentences
imposed for these offences.

PROPORTION OF HOMOSEXUAL OFFENCES INVOLVING ADULTS ONLY

In preparing its evidence for the Departmental Committee
on Homosexuality and Prostitution, the Howard League for
Penal Reform sought to obtain some indication of the proportion
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of homosexual cases involving consenting adults in private, as
distinct from those in which either the defendants or complain
ants were juveniles or adolescents under the age of 2.. An
analysis was made from the short summaries compiled by Ac
Chairman of a Quarter Sessions giving the ages, nature of
charges, occupations of the defendants, ages of the complainants
and brief details of the circumstantial evidence mall homosexual
cases appearing before liim in the years 1952, 195 San

Out of a total of 448 cases tried by this Court in these Aree
years, 46 were concerned with homosexual offences. All these
were charges of indecent assault or gross indecency, the majority
being committed in public conveniences, streets, commons or
other places open to the pubUc. Sixteen of these cases involved
juveniles under the age of 16, nine eases mvolved youths between
,6and 21, and twenty-one were offences committed between men
of IX and over. Of twenty men sentenced to imprisonment
right were involved in offences between adults only. It was not
possible, however, in the time at the disposal of the
get accurate information on how many of the eight cases mvolved
homosexual conduct in private.

In one of the training prisons m1954 (m which ahigher pro
portion of sex offenders are found than in most prisons) it was
cstima,ted that more than 40 per cent of the homosexual offenders
serving sentences at that time were involved in offences wth
adults only. Included in these were anumber of men comnrutted
by Courts Martial. Again, it was not possible to obuin even an
estimate of how many cases involved homosexual conduct in

^ In an endeavour to get amore general picture, press cuttings
coverine all homosexual cases reported in national or provmci^

• papers between October 1954 and February 19; Swere examined.
,21 individuals were charged during the period covered by these
reports. Of these cases, 52involved public indecen^, exposure or

' solicitation without actual sexual contact with other males, and
- of the remainder, 92 individuals were charged with homosexi^

offences with adults only. The press cuttings proved insuffi
ciently full, however, to allow any vaUd estimate to be made as
to the number ofoffences which occurred in private.

In none ofthese three limited surveys has it been possible to
' obtain the information really required. If they served no other
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purpose, tliey did at least show how extremely hard it is to get,
from any published or easily available sources, information useful
indeciding penal policy. However, the surveys were not entirely
without value. The very fact that all three seemed to confirm
that oti/y between 30 per cent to 40 per cent of convicted homo
sexuals were engaging in sexual relations with other male adults
is a comment on the nature of homosexuality and the immaturity
with which it is often connected.

In view of the increasing attention paid to the psychological
factors which causc homosexual conduct, it would have been
interesting to be able to trace the use made by various Courts of
psychiatric evidence. Many of the press reports referred to were
incomplete, but, with tliis proviso, there was mention of such
evidence being called only in 43 eases.

Many of the individuals involved in charges concerning adults
only had been traccd indirectly as a result of the confession of an
associate who had been detected in one ofFencc and had then
admitted homosexual practices with a number of other men.
This type of evidence probably accounts for a large proportion
of the offences listed as known to the police.

Suggestions are sometimes made that homosexuality is, in a
sense, an occupational disease, or Is more prevalent amongst
certain social groups. It may therefore be of interest to look
at the occupations of the 321 individuals concerned in the survey
based on press cuttings:

Shop and cicrical workers x6%
, Artisan (factory workers) 15%

Transport and Post Office 11%
Unskilled I,abourcrs 10%
Armed Services (civil cases) 10%
Jlotcl and Domestic Servants 7%
Students, Trainees and Schoolboys 6%
Schoolmasters
Agricultural Workers 4%
Jicclesias tical 2%
Mentally delicient 2^
Independent means 2%
Unclassified ii<^

Schoolmasters and clergymen were responsible only for 4 per
cent and 2 per cent respectively of the total. But no general
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conclusions may be drawn from tins. It is possible that persons
wealthy enough to have private flats or houses may have homo
sexual relations wliich do not come readily to the noticc of the
police. Conversely, it is a reasonable assumption that many poor
homosexuals arc driven to have sexual relations in places accessi
ble to the public, and are therefore more often caught. Once
again, the lack of information regarding the prevalence of homo
sexuality, and its relation to social class and occupation, must be
stressed.

PSYCHIATRIC TREATMENT OF HOMOSEXUALS IN PRISON

The Home Secretary stated recendy that the number of homo
sexuals receiving psychiatric treatment in prison was as follows;

This is a very small percentage of the homosexuals who were
actuaUy imprisoned during these three years. It is true that many
ofthem, for various reasons, are not suitable for treatment, and
also that psychotherapy in prison presents special diOicultics.
Nevertheless, the figures given by the Home Secretary are re
markably low. This somewhat disquieting fact might well be
remembered by Judges and Magistrates before they address
remarks to offenders which might falsely raise hopes regarding
the possibilities of psycliiatric treatment in prison.

SUMMARY

All the foregoing shows the need for more information and
more research by Universities and other qualified bodies into a
subject about which many tlieories arc voiced but distressingly
few facts known. Carefully used, social statistics can be a most
valuable tool in obtaining that accurate knowledge which alone
can lead to an unbiased view of controversial subjects.
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APPENDIX ONE 1

1

ABSTRACTS FROM THE >HOUSE OF LORDS DEBATE

19TH MAY, 1954*

SHOULD THE LAW BE CHANGED?

Ear/ Win/crton: The question of whether the law should be changed
in favour of homosexuals is obviously most important, but it is not
more important ihan the investigation of the cause of this great rise in
criminal vice and, above all, the moral issue of how a further rise can
be prevented. Further, I would submit that the presentation of the
case for a changc of law displays lack of logic in some respccts, un
proved assertions in others, and, at least in the case of the Church of
England Moral Welfare Council pamphlet, one most regrettable con
tention is contained in the following statement:

. . There is ample evidence from the personal histories of those
with whom we have been in touch that homosexualism is a problem
and often a tragedy to those afflicted with it. As a social problem it is
not, as a rule, so far-reaching and devastating in its third-party con
sequences as ordinary pre-marital or extra-marital sexual relations."

My comment is this. Fornication and adultery arc evils; but I com
pletely contest the view that they arc more evil and more harmful to
the individualand the community than the filthy, disgusting, unnatural
vice of homosexuality.

It is said that unnatural vice among women is not punished, and that
it is therefore illogical and unfair to punish it among men. My com
ments arc that two wrongs do not make a right. It seems to me to be
carrying the principle of sex equality too far.

. . . the existing law is the 'Blackmailers' charter'. I wonder
whether this is really so. Is a homosexual more liable to blackmail than
men or women who break the law in certain other directions—for

example, a street bor)kmaker or prostitute? Is he more likely to be
blackmailed than a man in a responsible position who keeps a mistress
surreptitiously?

Another point made by the advocates of changc is that in many
countries there is no law against homosexualism between adults. I
would submit that this argument is only valid if the absence of the law

• At the request of ccrtain of the speakers, slight changcs have been made in tbc
text as it appears in HtuijarJ. The alterations are shown in italics.
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in countries with a moral outlook similar to ours has reduced the
number of adult homosexual offences against juveniles. One of the
contentions made in conncction with this matter is that by permitting
what I may call adult homosexuality it reduces the danger of attackjs—-
upon children. I discussed the matter with an eminent legal authority, '
who told me that there was no ground whatsoever for saying that it ]
was true that adult homosexualists did not attack children. Not long
ago, ina certain village not far distant from where I live, I came across
a distressing case of two men who were sent to prison for homo
sexuality between themselves and who also corrupted five or six boys
in that particular village. It is like a number ofother assertions which
have been made of which as yet there is no proof.

Ear/ /oB'/V/; When I became Attorney-General (twenty-five years'
ago), I became oppressed by the discovery that the number ofpertons
being subjected to blackmai/ was far /arger than I had ever realised. It is
the fact—I do not know why it is the fact, but it is the fact—that at
least 9j per cent of the cases of blackmail which came tomy knowledge
arose out of homosexuality.

Never let us make the mistake of thinking we should attempt to
make the area covercd by our criminal law co-extensive with the area
covered by the mora/ law. Forinstance, take the case ofadultery, which
I certainly think is a great evil in this country today. No one would
suggest that we should once more make adultery a criminal offence.
It is not that we desire to condone or support adultery or anything of
that sort; it is just that we realise that the criminal law and the moral
law are two wholly different concepts, and we must not confuse the
one with the other.

The Lord Bishop of Southwe//: English law, as it stands at present,
regards these offences with quite exceptional severity. ... I am sure
that it is a highly debatable question whether sin could, or should,
rightly be equated with crime. There are many sins of which, deariy,
the law cannot possibly take cognisance: it is impossible to send a man
toprison for unclean thoughts, for envy, for hatred, for tnalicc orfor
uncharitableness. On the other hand, there may be things for which a
man may be sent to prison which are not in any real sense sins at all.
I venture to think, without any suggestion of condoning theseoffences,
that we may have to ask ourselves seriously whether making this par
ticularkind of moral wrong-doing a crime maynot beonlyaggravating
the total problem. And, in the present state of public opinion wearc
on very dangerous ground there, because one of the results of the
immense volume of social legislation in recent years is that thepopular
mind tends to equate right and wrong with legal and illegal. People
tend to say: "The law does not forbid it, so it is all right." It would
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be most disastrous if it could ever be said; "You see, after all, there
never was any harm in it, for the Government have now said thatit
is not illtgal any longer and even the Church seems to think itall right"

On the other hand, 1 think it is a big question whether the moral
welfare of society is rightly served by making this particular kind of
sexual offence a matter of criminal procedure for the law. ... If the
law is going to take cognisance of these offences among consenting
parties, what is the ground for differentiating between male and female
perverts? ... If the law protects a boy from assault by a man, why
does it do nothing to protect agirl from assault by awoman? Obviously
in all these cases the offender must be restrained and punished, and, if
possible, reformed. Almost nowhere, I think, in the whole field, is the
relation between retribution and rehabilitation so difficult and so
delicate as at this point.

. . . after all, even the most perfected legal system will be dealing
only with the breakdowns and the failures—the long-term solution
will be found only in that moral and spiritual re-education which is
the most urgent need—and, as many thinking people believe, the most
consciously felt need—of our time, and in the rebuilding of family
loyalty, because I am certain that behind an immense numberof these
cases of homosexuality there still lie unsatisfactory or broken homes.
Hereasalways, the mostpotent formof exorcism of evil willbe found
to be positive and creative. —h

^onsittart: I would add a word about any suggestion of \
legalising homosexuality provided it did not corrupt the young. That
seems to me to approach the civic courage of Dogberry—"If he will
notstop, let him go on!" I should like to point out that there is one
serious objection to this that anyone acquainted with the ways of the
world must surely know. The customers of lust, if I may put it that
way, are always searching for younger material and paying for it. If
we smooth the path of the adult evil-doer, we automatically increase
the prospect of the perversion of the young.

If we look over our shoulders to the downward slope of the
twentieth century—and what we are discussing today is only one
aspect of it—I think weshallbe able to measure the inevitable descent
of thesecond halfunless we pull up.

'Lard Kitchie ofDundee: It so happens that my work takes me intoa
number ofrather varied walks oflife, and I shotdd like tosay aword
or two upon the subject of public opinion. In doing so, I want to
make it clear that I am referring only to the situation with regard to
the private actions ofadult people. I beUeve that the public generally
would beglad to see anend of prosecutions of this sort. ... I should
like to give one instance ofwhat I should call an overriding reason
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why an end to them would, I believe, bewelcomed. There can be no
question amongst any of us that the protection of youth is the over
whelming objective. The conclusion, however, is unavoidable that the
publicity which these proceedings cause may do far more harm to
young people than any good that can come from the proceedings
themselves.

Lord Braha^pn of Tara: General legislating can go too far, and it
becomes sometimes quite illogical—^you might as well condemn an
hermaphrodite to penal servitude for life. My noble friend below me
(Lord Vansittart) spoke about yielding to temptation. Surely to the
normal man there cannot be any yielding to temptation because there
is no temptation.

The trouble with the whole of this subject is that there is abnor
mality; consequendy, it is more a clinical quesdon than onefor legisla-
don. Wc shall not change people's habits by threatening them with
penaldes. What we must do, if wc are to diminish the increase in
homosexuality, is to look into the far more complicated question of
breeding, environment, education and that sort of thing.

I am proud of the Church of England Moral Welfare Councirs Interim
Report, and I hope that when the investigation is being made by the
Committee which is to be set up, laws will be passed along the lines
recommended by the Council.

Lord Chorl^: There are so many aspects of criminal law, in this
country and other countries, in which we are making very litde
progress, from the point of view of reforming and dealing with the
criminals, simply because we have no adequate method of handling
them after they have been found guilty.

At a recent Quarter Sessions in my own county, we hada case of a
wretched tradesman with an admirable record, who had been inter
fering with small girls. There was nothing we could do with him, as
the law stands, except send him to prison. That is so with many of
these cases where homosexual acts are concerned. It is much more
a medical question thanacriminal quesdon, and theCourts which have
to handle the cases have no sadsfiactory methods of dealing with men
of this kind—^I am talking now about the really inverted people, not
the perverted people. . . . The inverted type must be dealt with—it
is fair and just that he should be dealt wiA—zs a psychological case
and not as an ordinary criminal.

IS PRISON A SOLUTION?

Earl Winterton: Is it or is it not true that prison is no deterrent? Is
it also true that homosexuals, being admittedly peculiar and in many
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cases vain crcaturcs, glory in the prison sentence as aform ofadvertise,
ment? I submit that both propositions arc doubtful. I should like to
put before your lordships what I believe to be an historical fact. There
was a considerable amount of homosexualism at Oxford Universitr

thefon/rsefori&mes mali ^crc
Oscar Wilde and his associates. . . . I, and one or two other Mcmben
ofyour Lordship's House were at Oxford in the early 1900's. I think
they will confirm that then, ten years after this horrible series ofattach
had occurred at Oxford, this vice was never, to our knowledge dii-
cussed or practised. In the Oxford of our day itwas wholly taboo, and
such undergraduates as had pracUsed unpleasant sexual vices at their
public schools concealed and were heartily ashamed ofthe fact. What
caused this change? In the opinion of some well-calculated to judec,
It was the conviction of, and sentence upon, Oscar Wilde. I admit that
both were regarded at the time, and arc still regarded today, by some
learned in the law. as having been harsh and unfair. To put it more

regarded as harsh, and the sentence 00
Oscar Wilde as unfair. But it frightened Oscar Wilde's imitators and.
1 think, acted asa moral purge.

The other point which is made is, I admit, a strong one: that the
sending of homosexuals to ordinary prisons spreads homosexuaUsm
there. Surely the obvious answer to that point—if it be agreed, as I
hope It is, that it is necessary to send at any rate some homosexuals to
prison those who attack juveniles—is that in future there should be
special prisonsand special treatment for them.

Tlje Lord B/s/jop of Southwell: From such knowledge as I have of
actual cases, I should say that there is little to suggest that a prison
sentence succeeds in reforming an offender.

IS AN 'IRRUSISTIDLE URGE' AN ACCEPTABLE EXCUSE?

Earl Jowj/f: 1 do not accept for one moment the doctrine of the
irresistible impulse. The psychologists have told me that they are
quite unable at present to distinguish between an impulse which is
irresistible and an impulse which has not been resisted. I hope we shall
hear nothing more about this. I suppose itis afact that these unhappy
people have temptations of a nature or kind which do not attack the
ordinaiy man. But the ordinary man has his temptations, too. and he
has to learn to resist his temptations. So itseems to me that the people
w'ho are cursed in this way must also resist their temptations. That is
the least we can expect of them.

Ear/ Winterion: I suppose the advocates of change would regard as
the strongest argument ofall, what I would describe as the 'irresistible
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urge* theory. Its supporters would contend that, because ofheredity,
environment, physical condition or mental outlook, some men just
cannot help being homosexual. The theory, though its supporters
would deny it, is really based upon Freudian ideas. Those ideas have
done some good but they have also done immense harm to the modern
world. And I wouldadd, with respect,that theyare largely antagonistic
to Christian doctrine. If homosexualism is a form of obsessive, uncon
trollable mania, then presumably it is on a par with kleptomania. But
no one has definitely suggested that every convicted kleptomaniac I
should be free from fine orprison sentence. Medical psychiatric treat- /
ment, it is true, is sometimes given them in lieu of imprisonment, but^
so it is to homosexuals. No one either has ever suggested that a
married nymphomaniac who has an 'irresistible urge' togo tobed with
other men besideher husband should be absolved in the Divorce Court
from the consequences of her adultery. I submit . . . that the
'irresistible urge' argument is being carried to dangerous lengths by
the advocates of penal reform generally. We are rapidly reaching the
point when it is being contended that no criminal is really responsible
for his acts because of an 'irresistible urge', and that therefore prisons
should be abolished.

The Lord Bishp ofSouthwell: Public opinion at the present time is
deeply concerned about the whole matter, and well it may be, because
the increase in unnatural offences is an ominous warning of something
going radically wrong in the moral foundations of the social order.
And historically . . . this always seems to be a sign of a demoralised
or decadent culture. Where people cease to believe effectively in what
has hitherto been a communal religion, and when there is scepticism
and cynicism about the meaning and value of life itself, people get
driven back upon themselves, and introversion very easily brings per
version with it. It isa warning which cannot be ignored, and it is one^
more bit of evidence to show that once a people lets its ultimate con-
victions go, then there can be no stopping half-way, and the whole"
moral bottom is in danger of falling outof a society. As St. Paul said
about this very point a long time ago, once the creature is confused
with theCreator, oncc people cease to believe in God and, therefore in
ultimate moral obligations, everything begins to go bad on us, and ^
natural instincts and affections become unnatural and perverted. j

Therefore, what I venture to say, first of all, is that fundamentally,
behind all these legal and social implications of the problem, it is a
moral and religious problem, and the long-term solution can be sought
only in those terms.

Society—our society, at any rate—reacts very violently against it.
because it feels, and rightly feels, thatsuch practices areinjecting poison
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into the bloodstream. But, all the same, we must not allow our judg
ment to be clouded by passion on this subject, and heaven forbid that
I should in any way seem to minimise the gravity of the problem before
usi But further medical and psychological knowledge may lead us to
a more enlightened or, at any rate, to a difTcrcnt approach to the whole
question, and to yield to a clamour for vindictive action or for even
harsher punitive measures may easily defeat our ends.

We have to disinfect our minds of the idea that the state of being a
homosexual or an invert is necessarily, in itself, something morally
reprehensible. It is something which happens to a man, like colour
blindness or paralysis or anything else. It is probably due to wrong
doing on the part of other people, though I think it exists in some cases
just because sonic people are, through no fault of their own, and there
is nothing reprehensible in being in that condition. Rather docs it
make a demand from us for sympathy and understanding; and society,
throughl ail its agencies, ought to be co-operative in trying to help
people so frustrated and so conditioned, whether men or women.

Certainly the Church, like nearly everyone else, would vehemendy
repudiate what I might call the 'behaviourist' p!ea—the suggestion
that a man in tliis cotulition is not a free and responsible moral agent,
so that he simply says: "f am made that way; I cannot help it." And
here the specifically religious contribution, surely, is the reminder that,
by the Grace of God, a man can triumph over his disabilities and turn
even the most crippling limitations into achievement. These forms of
unnatural association are, of course, morally evil and sinful in the
highest degree, because ihcy are a violation of natural law, or, as the
Christian would say, of the purpose of the Creator also when he
created man in His own image created them male and female.

Atfimon: The noble Viscount, Lord Samuel, in a memorable
speech a short time ago in which he mentioned this matter, referred to
the possible dangers of a revival of the sins of Sodom and Gomorrah,
which have been the disaster of other nations. In the course of that

spcech the noble Viscount made reference to a certain school of so-
called scientists whose ilangerous doctrine had done more, and docs
more, harm to the youth of the country than anything else; that is to
say, the doctrine that we are not ourselves responsible and that, to a
certain extent, these things are irresistible. In my youth they used to
call things of this sort sin; now they call them complexes. A humorous
illustration of that was given on the public platform a short time ago.
A retired schoolmaster had found it necessary to take disciplinary
action towards a lad who was perpetually late. The boy brought his
mother up the next day to say that he had a complex against getting up
early, and therefore ought not to be held responsible for it. That is
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; very much the sort of excuse that has been brought forward today for
' many of the sins committed and for much of the wrong-doing that
' poes on. I do not think that it can all be met by legislation. I bebeve
'•j that, to a large extent, it is due to the great decline in moral and
; spiritual beUefs and practices. Only arevival of tlwse, so far as I can
^ iee, is likely to bring about an effective and lasting reform.
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APPENDIX TWO

ABSTRACTS FROM THE HOUSE OF COMMONS
DEBATE, 28TH APRiL, 1954*

SHOULD THE LAW BE CHANGED?

Sir Roher/ Boolhbj; The basic laws dealing with this problem arc
enshrined in the ecclesiastical doctrines of the Middle Ages and arc
really derived from Jewish law with the inevitable emphasis on rcpro-
duction of arace strug^^ling for survival many centuries ago. Solomon
could have a thousand wives, but homosexuality was punishable by
death. It is significant that no laws, however savage, have in fact suc
ceeded in stamping out homosexuality; and that in France, where they
have the Napoleonic Code, which is far less severe than the laws ofthj!
country, there can be no doubt at all that the problem of homosexuality
IS tar less intense than it is in this country. Indeed, it is arguable that
hczvy penaltjes have increased die morbidity, sensadonaUsm and
exhibitionism bv which it is so often characterised.

All the laws relating to this subject were enacted before any of the
discoveries of modern psychology. I do not rate modern psychology
^n°i. ? ' ^ significance. I am not at all sure that, withalj his bias, Professor Freud will not go down in history as avery con
siderable figure; and be regarded as one ofthe great men ofour dme
in centuries to come. I believe, in any event, that the existing laws arc
outmoded, and that they do not achieve the objecdve of all of us,
whjch is to limit the incidence ofhomoseruality and to mitigate its
evil effects. "

The duty of the State, as Isee it, is to protcct youth from corrupdon,
and the public from indency and nuisance. What consendng adults do
mprivacy may be amoral issue between them and their Maker, but in
my submission it is not a legal issue between them and the State. The
law must make adequate provision for the appropriate punishment of
seduction or attempted seduction of youth—perhaps more appropriate
punishment than exists today—of violence in any shape or form, of
importuning and ofacts ofpublic indecency committed in public. But
there, in my opinion, the law should stop; and I believe that ifit did,
we would at once get a vast improvement in the exisdng situadon]

flnJ chariKcs from the versions as appearing inHansarJand have been made at tbe request ofthe respective speakers.
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which to anybody who knows anything about it must give causc for
the gravest anxietyand apprehension.

Sir H. L,ucas-Tootb: . . . the adequacy of the existing law is a
question of very great complexity. The view has been expressed . . .
that the existing law is antiquated and out of harmony with modern
knowledge and ideas. ...

I think there will be general agreement among Hon. Members in all
parts of the House that the criminal law in this respect ought to
provide effectively, at all events, for the protection of the young and
for the preservadon of public order and decency. I am sure there will
be unanimous agreement on that score. The quesdon is whether the
law should confine itself to securing these two objects, or whether it
should be amended so as to permit unnatural relations between con
senting adults in private. That is the problem which has been posed
this evening. ...

The Cambridge Department of Criminal Science has been carrying
out an exhaustive inquiry into sexual offences. . . . The survey
covered all sexual offences reported to the police in 1947 in 14 police
areas. It shows that 986 persons were convictcd of homosexual and
unnatural offences. Of those, 257 were indictable offences involving
40Z male vicdms or accomplices, as the case may be. The great
majority of those victims or accomplices were under the age of 16.
Only II per cent of the whole were over 21, and there was only one
conviction involving the case of an adult with an adult in private.
Virtually the whole of the non-indictable offences occurrcd in public
places, and, again, only one offender in the non-indictable class was
convicfed for acts committed in private.

These figures show that the result of the law, whatever its intention
may be, is not so very different from what my Hon. Friend the Member
for East Aberdeenshire (Sir Robert Boothby) has eloquently pleaded,
but I must leave to Hon. Members the arguments which could be based
upon that result.

IS PRISON A SOLUTION?

Mr. Desmond Donnelly: The next point is the obviously serious matter
that if wc arc to treat people for this sort of offence, prison is the very
worst way to treat them. I believe it only makes the situation much
worse. Sensitive people are taken there and placed with criminals
guilty of a completely different crime against society—if one is to call
this a crime against society; and this action by itself creates an addidonal
social problem, because people who would not otherwise come into
contact with homosexuality are thus indoctrinated.

Homosexuals who go there are brought into contact with normal
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criminals and arc indoctrinated with their kind of criminal life. An
additional problem is crcated in that way. We arc not facing the
problem crcated by the fact that wearepushing people into gaols, and
in circumstances which go along way towards making the whole thing |
worse.

Sir Rober/ Booihhj: Wc arc all agreed that what arc called infante- '
homosexuals should be segregated unless and until they arc cured; as,
indeed, must all those who commit ofiences against children and young \
people of eitlicr sex. But to send confirmed homosexuals to prison for '
long sentences is, in my opinion, not only dangerous, but madness. I
Our prisons today, in their present overcrowded condition, arc •.
factories for the manufacture of homosexuality. Anybody who knows ;
anything about them will confirm this. It is absolute madness to send
these people to our ordinaryprisons, and put them quite frequently in :
a cell withothers,and sometimes even in a dormitory together. Every- [
body who knows what happens in our prisons will realise the ciTect
on ordinary criminals, and that the thing spreads. I cannotbelieve this
is the right way to handle the problem. •

Sir Lucas-Too/h: . . . what mcdical science can do for those
prisoners who arewilling and able to be helped by psychological treat- :
ment is done today. I will recapitulate very briefly the main headings i
of what we arc trying to do. Visiting psychotherapists have been •,
appointed at certain prisons. Prison medical officers elsewhere submit;
to the Prison Commissioners the names of any prisoners serving sub
stantial sentences whom they think are likely to benefit by treatment
from such psychotherapists with a view to transferring prisoners to a
prison where the treatment will be available.

There is a scheme for prisoners who arc serving sentences which are
too abort for transfer to be eflective, to be seen by visiting psychiatrists
from regional hospital boards, and the treatmentis often startedwith a
view to continuation after release from prison. Finally, the Prison
Commissioners propose to build a special establishment for mentally
abnormal prisoners, and sexual cases and homosexual cases would
certainly be included among those.

We do what we can for those who can benefit, but those who can
benefit arc a minority. Psychotherapy cannot be imposed upon an
unwilling person. It is essential, if it is to be efTectivc, that the person
shouldhavea good intelligence and a genuinedesirefor a cure. Where
these conditions exist great benefit can result from treatment and if
complete normalcy cannot be restored at any event a considerable
measure of adjustment can be achieved. But there arc many offenders
who are unwilling or not sincere in their desire to be cured, and for
them psychological treatment is useless.

APPENDIX THREE

Extracts from a Report of the Joint Committee on Psychiatry and
the Law appointed by the British Medical Association and the
Magistrates* Association.

'^HIS Committee is of the opinion that those charged with sexual
A ofiences should be dealt with in the Courts by a procedure that

in some respects dificrs from that which is used for the generality of
accused persons. Theprinciple reason for this is mcdical.

The main object of all Courts must always be the protection of the
public. The Committee is convinccd that, in regard tosexual offenders,
punishment without treatment is not likely to have a beneficial cfTect;
indeed, it can make these offenders worse, and thus more likely to
repeat their offences. In a high proportion of cases imprisonment
without treatment may have consequences to the community -even
more dangerous than to the offenders thcAiselves.

Despite the differences of medical opinion that exist it is clear that
some (and probably many) sex offenders come under oneof thefollow
ing headlines:

(a) Mental Illness: i.e., the conductis related to the mental illness.
(b) Cbarncter deviation (including many persons who are mentally

normal apart from their sexual abnormality):
(i) True perversion.
(ii) Minor perverse traits, which are much more amenable to

treatment than true perversion.
(iii) Apparent perversion: these cases arc due largely to environ

mental causes and arc amenable often to medically guided
social remedies.

(<•) Intelligence andmoral defects:
(i) Gross defect of intelligence ascompared with average.
(ii) Slight defect of intelligence ascompared with average.
(iii) Moral defect with or without accompanying defect of

intelligence.

(d) Physical abnormality:
(i) Disease, e.g., ofarteries inthe brain and other causes leading

! to a mental deterioration.
I (ii) Development, e.g., glandular changcs.


